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Introduction

1. Lawyers receive and disburse funds in trust on behalf of clients. This includes retainers
for legal services to be performed and billed which must be held in trust. Funds are also
held in trust as a necessary part of providing legal services to the client including on
undertakings, to ensure the effective completion of a business transaction or conveyance
of real or personal property. Other times, funds are received and disbursed from trust to
pay for a settlement in the client’s litigation.

2. Lawyers in British Columbia — and elsewhere in Canada - have long handled trust funds
directly related to the legal services being provided, and for almost a century regulations
have been in place through the Law Society that set out requirements for how trust funds
are to be held and accounted for to protect the interests of the beneficiaries, and the
broader public interest.

3. The Law Society Rules have operated effectively to ensure that trust funds are
appropriately handled such that the public can have confidence in the legal professionals
entrusted with their funds.

4. Itis important to ensure that the rules continue to be effective taking into account the
current realities of practising law, modern banking practices and technological advances.
The rules should be clear and strike the appropriate balance to meet regulatory objectives
without being unnecessarily burdensome or duplicative.

5. Over the last several years, concerns about money laundering have come to the forefront
in British Columbia, resulting in the provincial government creating the Commission of
Inquiry into Money Laundering in British Columbia (the “Cullen Commission’), which
issued its Final Report in June 2022 (the “Cullen Report™).

6.  Asthe Cullen Report expressly affirmed, the Law Society has long recognized the serious
risk posed by money laundering to the public, with legal professionals being potentially
vulnerable to being used by criminals.!

7.  To address these risks, the Law Society has taken considerable measures and is
recognized a leader in Canada for its anti-money laundering efforts.

8.  The Cullen Report took to task several sectors of the British Columbia economy with
regard to the lack of effective money-laundering protections.

L Cullen Report p. 1175.


https://www.cullencommission.ca/files/reports/CullenCommission-FinalReport-Full.pdf

10.

11.

12.

13.

14.

However, the Report was complimentary with respect to the Law Society’s efforts to
combat money-laundering, noting that the Law Society had mitigated many of the risks
through robust regulation and concluding that its review “demonstrates that British
Columbia has a relatively strong anti-money laundering regime in place with respect to
lawyers.”?

The Commissioner also concluded as follows:

It is clear to me that the Law Society, with the support of the
Federation, has taken its role as the public interest regulator seriously.

Indeed, the Law Society through its trust auditing and enforcement processes, has
frequently and successfully enforced its money laundering prevention measures.* It is the
Law Society’s combination of effective screening and prevention measures, vigorous
investigation, and successful enforcement of its rules that has resulted in it being held out
as a leader in the prevention of money laundering.

This Task Force was created to address the recommendations arising from the Cullen
Commission for rule amendments and to assess the current trust accounting rules against
the objectives of those rules and any concerns expressed about the rules and their
enforcement.

The Task Force engaged in a thorough review to consider how to make an already strong
system even better. What follows is a series of recommendations. Several are made in
response to the Cullen recommendations and others are made to improve the trust
accounting rules, to enhance clarity, all while preserving and strengthening their public
interest purpose.

While the current rules for trust accounting and anti-money laundering are
comprehensive, the recommendations that follow are meant to build on and improve an
already strong system of financial accountability.

Purpose of Report

2 Cullen Report p. 1175

3 Cullen Report p. 1214

4 See for example, Gurney (Re), 2017 LSBC 15, Larson (Re), 2017 LSBC 43, Hammond (Re), 2020 LSBC 30,
Huculak (Re), 2022 LSBC 26, Osei (Re), 2022 LSBC 43, Yen (Re), 2023 LSBC 2, Pelletier (Re), 2023 LSBC 47,
Kates (Re), 2023 LSBC 40, Guo (Re), 2023 LSBC 28, Wang (Re), 2024 LSBC 42, Burgess (Re), 2011 LSBC 3, Lyons
(Re), 2008 LSBC 9.
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16.
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19.

This report describes the Task Force’s deliberations and recommendations regarding
three topics.

e Part 1 responds to recommendations 55-59 and 62 of the Cullen Report.

e Part 2 addresses issues relating to the Law Society Rules regarding trust accounts
and contains a series of recommendations designed to better protect the public,
improve the logic and readability of the Rules, and make the Rules and associated
processes easier to understand without compromising important public protection
requirements.

e Part 3 addresses limited issues relating to anti-money laundering (“AML”) and
client identification and verification (“CIV”) more generally, and contains
recommendations regarding how the Law Society might explore these matters as
part of the national processes in which it participates.

The Task Force’s deliberations occurred during a time of impending transformation at the
Law Society. Most of the work undertaken for this Report preceded the introduction of
Bill 21 — the Legal Professions Act, which received Royal Assent on May 16, 2024. That
Act is designed to create a single legal regulator and provide for the future governance
and regulation of lawyers, notaries and licensed paralegals.

The Task Force sought to anticipate to the extent possible these impending changes, but
its analysis was constrained to the extent it cannot forecast the future of legal services
regulation.

Consequently, the Task Force focused on the lodestar of any policy analysis by asking
what does the public interest require? The Task Force trusts that this guiding principle
will remain regardless of the final form the single legal regulator takes, and that its
recommendations will prove useful now and in the future.

Proposed Resolution

The Task Force recommends the Benchers approve the following resolution:

BE IT RESOLVED to accept Recommendations 1 — 40 inclusive as set out in the
Trust Review Task Force Final Report dated February 7, 2025.

V. Task Force Process



20. The Task Force comprised Brook J. Greenberg, KC (Chair), Richard H. Bell, Aleem S.
Bharmal, KC, James K. Fraser, Graham Fulton, Joan Letendre, Benjamin D. Levine,
Ryan Rosenberg and Michéle Ross®. It met ten times, supported by senior staff from the
Trust Regulation, Professional Regulation, Practice Advice, and Policy and Planning
departments, as well as by General Counsel.

21. In addition to drawing on their own knowledge and experience, Task Force members
reviewed materials prepared by staff analyzing the Cullen Report, and feedback from
online consultation on the trust accounting Rules.

22. The areas of focus for the Task Force included:
(a) the obligations to maintain accounting records and properly deal with funds;
(b) the compliance audit process and submitting of mandatory trust reports;
(c) fiduciary property;
(d) unclaimed trust funds; and

(e) anti-money laundering rules including the client identification and verification (the
“CIV”) obligations and the cash transaction rule.

V. Objectives of Trust Accounting Rules

23. Todischarge its mandate, the Task Force was first asked to consider the objective of the
trust accounting rules. This was necessary in order to assess the efficacy of the current
Rules, and to identify whether any of the Rules were potentially more onerous than
necessary.

24. After consideration, the Task Force agreed that the objectives of the trust accounting and
related Rules should include:

(a) protecting funds entrusted to lawyers from loss;

(b) maintaining public confidence in the integrity of the profession and in the ability of
the Law Society as the regulator;

5 The constituency of the Task Force changed in 2024. The Task Force thanks Cheryl L. Martin and Kevin Westell for
their contributions from the Task Force’s inception through the end of 2023.
6



25.

26.

27.

28.

29.

(c) mitigating the risk of legal services, including a trust account, from being used to
further dishonest or illegal conduct, including money laundering and terrorist
financing;

(d) setting clear, effective requirements for the handling of funds entrusted to legal
professionals to ensure funds are accounted for and properly handled;

(e) promoting strong regulatory oversight such that the regulator is able to assess risks
and conduct audits to identify issues and investigate conduct concerns;

() deterring deliberate, reckless, or grossly negligent handling of client funds and
encouraging financial responsibility in respect to practice obligations; and

(9) ensuring that the regulatory requirements placed on legal professionals through the
imposition of necessary accounting rules is proportionate to the risk that the rules
seek to prevent.

These objectives are important and arise due to legal obligations placed on regulators.

In Pharmascience Inc. v. Binet, 2006 SCC 48, the Supreme Court of Canada noted that
public trust in professionals is directly related to the extent regulators are able to
supervise the conduct of those professionals and that a professional regulator therefore
has an “onerous obligation” to ensure the protection of the public.

However, ensuring the proportionality of regulation is also important, not for the benefit

of the legal professions, but for the benefit of the public. Proportionate regulation allows
both the regulated and the regulator to focus on the areas of greatest risk. Regulation that
is understood and accepted by the legal professions is more likely to be properly adhered
to, rather than the subject of after-the-fact enforcement. Finally, proportionate regulation
fosters greater access to legal services for the public.

Regulating the handling of money by lawyers is one of those onerous obligations. From
the earliest days of discipline of lawyers in BC, an intentional defalcation of trust funds
has generally resulted in disbarment or resignation on an undertaking not to apply for
reinstatement for a set period, absent exceptional circumstances.

In A Lawyer v. The Law Society of British Columbia, 2021 BCSC 914, upheld 2021
BCCA 437, (leave to appeal to Supreme Court of Canada dismissed, May 2022), the
Court says at paragraphs 56 and 59:

[56] The risk that a lawyer’s trust account may be used for the purposes of money
laundering is part of the context within which the Law Society’s duty to protect the public
interest exists. Lawyers have a range of obligations with respect to the management of their
trust accounts through which large amounts of money may flow. A lawyer’s trust account
must only be used for legitimate commercial purposes related to the provision of legal

7



services and it is in the public interest to ensure that trust accounts are not used for other
purposes such as the laundering of money.

[59] The Law Society... plays a key role in enforcing the practice standards in ensuring
lawyers are properly playing their gatekeeper role in respect of the proper use of trust
accounts. There is, undoubtedly, a pressing public interest in it being able to do so
effectively.

30. Other decisions also set out important considerations that the Task Force needed to keep
in mind through its examination.

31. Perhaps foremost amongst these considerations is that the proper handling of trust funds
is an integral part of the practice of law.® The public must be able to entrust property, and
particularly money, to members of the legal profession knowing that it will be properly
accounted for. Maintaining this confidence is imperative. The Rules governing the
withdrawal of money from a trust account play an important role in helping to ensure that
client funds are properly handled and that the integrity of the legal profession is
maintained.’

32. There are other important considerations, though, too. A lawyer’s failure to comply with
maintaining trust accounting records as required by the Law Society may interfere with
the Society’s ability to fulfill its mandate of regulating lawyers’ conduct in the public
interest because it may be unable to determine what happened to funds entrusted to the
lawyer and whether the lawyer’s use of the trust account was appropriate.

33. Proper record keeping through compliance with the Rules also assists legal professionals
in properly handling client funds to reduce the risk of loss, errors and client
dissatisfaction. For example, the Rules require a lawyer to record all funds received in
trust on a client matter and to perform monthly trust reconciliations to ensure the total
funds actually held in trust are in keeping with the total recorded on the client trust
ledgers. Following the required procedures set out in the Rules ensures that any errors are
identified in a timely manner and trust shortages immediately eliminated. The Rules also
require the records to be current before making any withdrawal from the trust account.

34. Because the proper handling of trust funds is one of the core parts of the lawyer’s
fiduciary duty to the client, an unauthorized use of trust funds harms or risks harming the
client, undermines the client’s confidence in counsel, and has a seriously deleterious
impact on the legal profession’s reputation in the eyes of the public. Removing a client’s

& Law Society of BC v. Tungohan, 2017 BCCA 423
7 See, for example, Law Society of BC v. Sahota, 2018 LSBC 20, at para. 12; Law Society of BC v. Lail, 2012 LSBC

32; and Law Society of BC v. Tungohan, 2015 LSBC 26).
8
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35.

VI.

trust funds is and should always be a “memorable, conscious and deliberate act that a
lawyer carefully considers before carrying out.”®

The Cullen Report noted that trust rules are “critically important” to the Law Society’s
anti-money laundering regulations as they require lawyers to keep a variety of records,
reconcile their accounts monthly, make annual reports, and undergo regular audits. That
report noted that the oversight through the trust Rules was “crucial given that others,
particularly law enforcement, cannot compel lawyers to produce privileged information
or documents. The trust accounting Rules and audit process significantly mitigate the
money laundering risks associated with trust accounts.”®

Discussion and Recommendations

PART 1 — The Cullen Report

Money-Laundering and the Legal Profession

36.

37.

38.

39.

40.

Money-laundering is a significant concern world-wide.

In British Columbia, it has gained particular notoriety, and on May 19, 2019 the
provincial government, recognizing the concern, established the Cullen Commission with
broad terms of reference.

The Commission examined the prevalence and nature of money-laundering in British
Columbia through various sectors of the economy, including the legal profession. It
conducted hearings, made findings of fact and made recommendations.

The law societies in Canada succeeded in the mid-2010s in an application for exclusion
from the regime established by the federal government under the Proceeds of Crime
(Money Laundering) and Terrorist Financing Act (the “PC(ML)TFA”) on the basis that
the legislation violated a principle of fundamental justice regarding the solicitor-client
relationship.

While the exclusion of lawyers from the PC(ML)TFA regime has been the subject of
criticism, particularly by international groups like the Financial Action Task Force, and

8 Law Society of British Columbia v. Gellert 2013 LSBC 22, para 73.
% Cullen Report at pp. 22-23.


https://www.cullencommission.ca/tor/

these criticisms are often picked up by media,'® such criticism fails to focus on, or
understand, the robust regulation undertaken by the law societies in Canada.

41. The Cullen Report expressly addressed the gap between perception and reality as
follows:

In my view, the exclusion of lawyers from the PCMLTFA regime does
not, contrary to dominant discourse, leave lawyers in British Columbia
free of anti-money laundering regulation. The evidence before me
suggests that lawyers will continue to be exempt from the PCMLTFA,
and as | have explained, even a regime in which lawyers reported to
the Law Society or another entity involves complex and challenging
constitutional issues. Given this reality, it is imperative that the Law
Society continue to maintain and enforce a robust anti-money
laundering regime in British Columbia.

Although lawyers and indeed the Law Society are constrained in the
extent to which they can disclose privileged information, it is
important to recognize that this impediment does not constrain the
Law Society in supervising and enforcing against lawyers. In fact, the
Law Society has an advantage in that it does not face the same barriers
as law enforcement: its officers can see everything in a lawyer’s file,
including privileged materials, and can use this information to inform
their investigative and disciplinary powers.!

(Emphasis added.)

42. The Cullen Report expressed a favourable view of the Law Society’s efforts to combat
money laundering through the regulatory powers at its disposal.

43. This is reflective of the significant AML-related work the Society engages in from
education and practice advice to detection of issues through the audit program and robust
investigations with strong disciplinary outcomes. The current Rules for trust accounting
and anti-money laundering are comprehensive and, as Commissioner Cullen noted, while

10 See, for example “Canadian lawyers play key role in money laundering, says financial intelligence report” CTV
News online posted June 27, 2024 at Canadian lawyers play key role in money laundering: intelligence report | CTV
News; “Five Canadian lawyers who were disciplined for money laundering” CTV News online posted June 27, 2024
at 5 Canadian lawyers accused of money laundering or suspicious financial transactions

1 Cullen Report p. 1214
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the numerous risks lawyers face from money launderers “...are significant, the Law
Society has mitigated many of them through robust regulation.”*?

44. Nevertheless, the Commissioner made a series of recommendations as to how the Law
Society could further bolster its efforts by enhancing the Rules, which the Task Force
reviewed and considered.

45. The Cullen Report recognizes the serious public harm caused by money laundering and
that the legal profession is potentially vulnerable to being used by criminals in providing
legal services to clients. To address these risks, the Law Society must ensure its AML-
related efforts are effective and help preserve the public interest in the administration of
justice. The Task Force engaged in a thorough review to consider how to make a strong
system better and provide clarity.

Task Force Recommendations arising from the Cullen Report Recommendations

46. As noted above, the Cullen Report considered money-laundering concerns and responses
within many sectors of the economy, including the legal profession and made several
recommendations. The ones considered by the Task Force are recommendations 55-59
and 62, set out below.

Cullen Recommendation 55:

[A]lmend Rule 3-59 to make it explicit that any cash received under the professional
fees exception to the cash transactions rule must be commensurate with the amount
required for a retainer or reasonably anticipated fees (p. 1185).

47. Rule 3-59 prohibits lawyers from accepting cash over $7,500, except in limited
circumstances identified in the Rule. One of those exceptions is where the cash is
accepted “in respect of a client matter for professional fees, disbursements or expenses in
connection with the provision of legal services.” This exception reflected exceptions that
were proposed initially in the PC(ML)TFA). If the retainer for fees received in cash (if
greater than $7,500 in the aggregate) turns out to be more than needed for the legal
services, the lawyer is required to make any refund in cash.

48. Commissioner Cullen concluded that “the cash transactions rule is a crucial part of anti-
money laundering regulation of lawyers” and is effective because it actually prohibits
accepting cash above a prescribed amount, rather than (as is the case under the
PC(ML)TFA, permitting cash to be accepted but requiring cash transactions over $10,000
be reported to FINTRAC). He noted “Clearly, the current exception without a cap means

12 Cullen Report at p. 22.
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49.

50.

ol.

52.

that lawyers could potentially be receiving large amounts of cash of unknown origin” but
that because the professional fees exception rule requires that any refund to a client who
has paid a cash retainer must be made in cash, the money-laundering concerns raised by
the acceptance of cash by a lawyer were addressed, provided the Law Society diligently
monitored lawyers’ adherence to it. However, he further stated that “An explicit
requirement that any cash received be commensurate with the legal fees and
disbursements would help ensure that lawyers do not receive excessive amounts of cash
in the first place” (p. 1186).

The Commissioner noted evidence from the Law Society that the receipt of large
quantities of cash could--and perhaps should--raise “suspicious circumstances” or “red
flags.” To address this concern, he noted the Law Society position that cash received as a
retainer must be commensurate with the anticipated fees necessary for the services.

Recommendation 55, in effect, actually addresses a practice that the Law Society already
expects lawyers to comply with. Even if the return of unused funds received in cash must
be made in cash, a receipt of a large sum of cash in excess of the expected legal fees and
disbursements objectively raises suspicions, and the Task Force agreed it would be
prudent to express that in the Rule to make it clear.

What is “commensurate,” may, of course, be interpreted differently by different people.
After discussion, the Task Force agreed that the professional fee exception to the cash
transactions Rule should require that the cash accepted is in keeping with the anticipated
fees and disbursements to be billed on the client matter. The amount of cash given to a
lawyer must have some relatively objective connection to the retainer. However, the
Task Force also recognized there is no single standard that can apply across all practices.
Some lawyers’ fees are higher than others. Some estimates of fees at the outset of a
matter might in hindsight appear not to have been commensurate with what eventually
was needed.

The challenge relates to crafting an obligation that contains sufficient guidance for
lawyers to assess whether the cash received is viewed as being “commensurate”. The
Task Force determined that this should not be done in the Rule itself and instead agreed
that guidelines are necessary to make the requirement meaningful. BC Code rule 3.6-1
provides guidance in its commentaries as to what is a fair and reasonable fee taking into
account factors such as the experience and ability of the lawyer, a special skill, special
circumstances such as urgency and the difficulty of the matter, and more. The guidance

12



also recognizes that a lawyer may need to revise an initial estimate as a matter
progresses.®

RECOMMENDATION 1: Amend Rule 3-59 to make explicit that any cash received
under the professional fee exception must be commensurate with the amount required for
a retainer or for reasonably anticipated fees, and that guidelines be prepared to assist in
determining what is “commensurate.”

Cullen Recommendation 56:

[A]lmend the client identification and verification rules to explain what is required
when inquiring into a client’s source of money. The rules should make clear, at a
minimum: that the client identification and verification rules require the lawyer to
record the information specified in the fall 2019 Benchers’ Bulletin; the meaning of
the term “source of money”; and that lawyers must consider whether the source of
money is reasonable and proportionate to the client’s profile (p. 1191).

53. The CIV Rules (Part 3, Division 11) were implemented first in 2008 and there have been
some amendments since that time. They are based on the Federation of Law Societies of
Canada’s Model Rule on Client Identification and Verification and in many ways parallel
similar requirements under the PC(ML)TFA.

54. Where services in respect of a “financial transaction” are provided, lawyers must not only
identify their client, but must verify the client’s identity (with some limited exceptions),
and obtain and record information from the client about the source of the money received
for the transaction. The Commissioner “applauded” the Law Society’s action,
commenting that while not a complete substitute to the PC(ML)TFA insofar as the
information collected by a lawyer is not available to FINTRAC as it is for reporting
entities under that Act, the Law Society’s regime is a reasonable substitute given the
constitutional parameters.

55. The Commissioner noted, however, that clarity be given to the phrase “source of money”
to eliminate ambiguity. With this in mind, he specifically referenced Law Society
guidance, as expressed in the Fall 2019 Benchers’ Bulletin, as to what, when assessing
“source of money” the lawyer should at a minimum record:

13 Doing so would also bring into question Rule 3-58.1 because the funds that were in excess of what was reasonable

would now be held in a trust account for purposes not directly related to legal services.
13
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56.

S57.

58.

59.

60.

« information obtained from the client about the activity or action that generated the
client’s money (e.g., salary, bank loan, inheritance, court order, sale agreement,
settlement funds);

* the economic origin of the money (e.g., credit union account, bank account,
Canada Post money order, credit card charge, cash);

* the date the money was received; and

* the source from whom the money was received (i.e., the payer: the client or name
and relationship of the source to the client).*

The Commissioner recommended that the CIV Rules should be amended and that they
make clear, at a minimum the following:

e that the information contained in the 2019 Benchers’ Bulletin be recorded;
e the meaning of the term “source of money”’; and

e that lawyers must consider whether the source of money is reasonable and
proportionate to the client’s profile.

The Task Force agreed with this recommendation.

However, the description of the obligations to assess the “source of money” as part of
CIV obligations may be confusing.

The Task Force suggests that the various recommendations made herein provide
obligations and use terminology that make clearer for the legal professions that their
overriding responsibility is to understand the financial transactions in which they are
participating, and to be aware of and make inquiries with respect to any and all suspicious
circumstances.

Assuming amendments are made, it will be important to include objective criteria in both
the Rule and the Law Society’s practice resources relating to source of money, to ensure
the legal profession understands the obligations.

Requiring disclosure of “source of money,” however, relies on the person whose money
it is telling the truth as to its source. Those who are trying to hide the source are unlikely
to tell the truth. It also recognized that where the client’s source of money comes from a
third party, such as where the client is a developer, it can be difficult for the lawyer to

14 See page 1190 of the Cullen Report
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61.

62.

63.

64.

make the necessary verifications from people with whom the lawyer has no solicitor-
client relationship. The Task Force noted that being able to rely on the due diligence of
the lawyer on the other side of a transaction regarding source of money would be helpful.

The Law Society provides guidance about obtaining information about the source of
money in resources that include the “Client ID & Verification — Frequently asked

guestions.”

In the absence of suspicious circumstances or a heightened risk, it may be reasonable for
a lawyer to accept a client’s explanation. If there are suspicious circumstances or high
risk factors present, lawyers must make further inquiries in keeping with the duties set
out in BC Code rule 3.2-7 and its commentaries. This may include obtaining documents
to support the client’s explanation.

RECOMMENDATION 2: The CIV Rules should be amended to clarify what a lawyer

must do when obtaining and recording information about “source of money,” with clear
reference to the requirements set out in the Fall 2019 Benchers’ Bulletin.

Cullen Recommendation 57:

[E]xtend the ambit of the client identification and verification rules to include the
situations in which a lawyer is truly acting as a gatekeeper. The rules should be
extended to include, at a minimum: the formation of corporations, trusts, and other
legal entities; real estate transactions that may not involve the transfer of funds,
such as assisting with the transfer of title; and litigation involving the enforcement
of private loans (p. 1192).

With limited exceptions, the “verification” requirements of the CIV Rules must be
complied with where there is a financial transaction.

In addition to verifying the client’s identity, the verification requirements include
obtaining source of money information and monitoring the professional relationship.
Commissioner Cullen recommended that the application of CIV Rules extend beyond
where, simply, a “financial transaction” is involved. If a client wants to create, for
example, a corporation, a trust, or other legal entity, Commissioner Cullen expressed the
view that lawyers should undertake verification requirements despite there being no
financial transaction, and be required to make inquiries to understand how the entity
created will be used. This is in recognition that criminals may use vehicles like
corporation and trusts to obscure their beneficial ownership and to assist in moving funds
undetected.

15
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65.

66.

67.

68.

69.

70.

71.

Often a financial transaction is involved when creating a corporation (e.g. the receipt,
payment or transfer of shares) or a trust (e.g. when the settlor sets up the trust and
contributes assets to it which may include gifts such as a gold coin or other property).
Accepting this recommendation to expand the scope of the CIV Rules where there is no
financial transaction will add client verification requirements to more retainers, which the
Task Force observes would be expected to increase the cost of the delivery of the
services, affecting the public’s access to legal services.

The Task Force was not prepared to go that far.

The requirement to verify a client’s identity and monitor the professional relationship
where there is no financial transaction could, on the other hand, be limited to client
matters where there are objectively suspicious circumstances, which would be in keeping
with the duty to make reasonable enquiries under BC Code rule 3.2-7.

For example, if there are suspicious circumstances identified in taking instructions from a
client to set up a new corporation, then verifying the client’s identity would be one of the
reasonable inquiries required to objectively determine that the transaction is not in
furtherance of dishonesty or illegal conduct. This risk-based approach to additional
verification requirements was viewed by the Task Force as a preferable approach.

This approach, again, fits with the Task Force’s view of the key obligation of legal
professionals to understand the financial transactions in which they are participating, and
to be aware of and make inquiries with respect to any and all suspicious circumstances.

If a modified version of Recommendation 57 were accepted, the Task Force recommends
the Law Society consult through the Federation’s Standing Committee on Anti-Money
Laundering and Terrorist Financing to address the manner in which the recommendation
is adopted.

Moreover, any rule needs to be drafted clearly to ensure that lawyers understand when
the verification requirements will apply.

RECOMMENDATION 3: While the Rules should extend client verification
requirements to retainers beyond those dealing with “financial transactions,” the Task
Force recommends they not be extended to all retainers purposed in the Cullen Report,
but be limited to client matters where there are objectively suspicious circumstances or
heightened risk factors. Consultation with the Federation’s Standing Committee on
Anti-Money Laundering and Terrorist Financing should be encouraged to work toward a
common amendment across the country.
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72.

73.

74.

75.

76.

Cullen Recommendation 58:

[A]lmend the Law Society Rules to require lawyers to verify a client’s identity when
holding fiduciary property on the client’s behalf (p. 1193).

“Fiduciary property” (defined in Law Society Rule 1) is a term created by the Law
Society in 2015 as a way to distinguish funds or valuables held on the one hand by a
lawyer in trust for a client relating to a legal matter, and, on the other, funds or valuables
held by the lawyer for a party outside a solicitor-client relationship, but in circumstances
where the lawyer had been appointed fiduciary owing to a past solicitor-client
relationship. In other words, the lawyer was a trusted party by a client, who wanted the
lawyer to administer a trust or an estate, outside of acting as a lawyer. When fulfilling
this type of role, the lawyer is no longer acting for a “client” and is not providing legal
services.

Fiduciary property is a term that arises elsewhere in this report. In fact, the Task Force
makes recommendations in Part 2, below to change the term to “fiduciary funds” and to
narrow its definition so that it is limited to funds held by the lawyer in a fiduciary
capacity as an executor, administrator, or attorney under a power of attorney where the
appointment is directly derived from a solicitor-client relationship.

For the purposes of Recommendation 58, the issue is that because the lawyer’s
appointment as a fiduciary arose from a previous solicitor-client relationship, there is a
connection between the appointment and the lawyer’s practice of law, even when the
appointment does not involve providing legal services. Identification of the client with
whom the solicitor-client relationship on which the fiduciary relationship is based may
have already occurred, and verification of that client may also have occurred if the
previous relationship involved a financial transaction. The Commissioner concluded that
there would be little downside if the Rules were amended to require the CIV Rules to
apply to the handling of fiduciary property as well.

The Task Force agreed that the recommendation is reasonable. The Cullen Report
assesses matters through the lens of reducing the risk of money-laundering or other
criminal activity. The Task Force agreed that it important to adopt a recommendation
designed to decrease the likelihood of involvement by a lawyer, acting either as a lawyer
or only in a fiduciary role, from being involved in criminal activity.

While this may place additional obligations on a lawyer acting as fiduciary arising out of
a solicitor-client relationship, the Task Force concluded that it was justifiable to do so
given that the fiduciary role derives from a previous solicitor-client relationship. Part B
Indemnity protection could also then apply to the funds.
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77,

78.

79.

80.

RECOMMENDATION 4: The Rules should be amended to extend the application of
the CIV Rules to when a lawyer holds funds as fiduciary property (in accordance with
recommendations made by the Task Force in Part 2, below).

Cullen Recommendation 59:

[A]Jmend Rule 3-58.1 of the Law Society Rules to clarify, at a minimum, what is
meant by “directly related to legal services” and to consider how to further limit the
use of trust accounts so that they are used only when necessary (p. 1195).

The Federation’s Model Trust Accounting Rule was approved in 2018. It incorporated
into the Rules the long-standing obligation to ensure a trust account is only used to
receive and disburse funds directly related to the legal services being provided by the
lawyer. On completion of the legal services to which the funds relate, reasonable steps to
obtain appropriate instructions and pay out funds held in trust must be taken. These
requirements are especially important given that solicitor-client privilege may prima facie
attach to a trust account, and the deposit of funds unrelated to legal services being
performed for the client may effectively hide those funds from others.

The trust account is thus vulnerable to be misused by criminals to hold and move the
proceeds of crime undetected by authorities. Rule 3-58.1 was added by the Law Society
in July 2019, although as noted the proper use of a trust account is a long-standing
obligation that pre-dates Rule 3-58.1.

Commissioner Cullen concluded that the amendment that prohibits funds being deposited
to and withdrawn from a trust account unless the funds are directly related to legal
services was a good step, but he was not persuaded that it was sufficient as worded.

The intent of Rule 3-58.1 was to ensure that the funds being deposited to and withdrawn
from the trust account are directly related to the provision of legal services. But this
requires understanding what “directly related to legal services” means.
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The meaning of “directly related to legal services”

81. The Task Force noted that the phrase “directly related to legal services” is not precise,

and depends to a large degree on both how “directly related” and “legal services” are
defined.

82. While the “practice of law” is defined in the Legal Profession Act, “legal services” is not.
In a recent decision, the Review Board adopted the definition of “legal services” set out
in the Federation of Law Societies February 2019 Guidance to the Legal Profession,
which defined the term as “the application of legal principle and legal judgement to the
circumstances or objectives of a person or entity.”*®

83. The requirement that the funds in question must be “directly related” to the provision of
legal services has also not been defined in the Rules. However, in most cases it will be
clear whether or not the funds are directly related to the retainer. Commissioner Cullen
concluded that the phrase “directly related” to the provision of legal services is not
sufficient, and while he was not prepared to recommend any particular wording, his
recommendation encourages the use of a trust account only when it is “necessary,”
which itself may be subject to interpretation.

84. Instead of amending or revising the phrase “directly related,” the Task Force thought it
preferable for the Law Society, as the regulator enforcing and interpreting the Rules, to
provide guidance through the Rules or, (perhaps more likely), through supplementary
resources to assist lawyers in determining whether funds are directly related to the legal
services being provided.

Cullen Recommendation 62:

[T]hat the Law Society implement mandatory AML training for lawyers who are
most at risk of facing money laundering threats. The education should be required,
at a minimum, for lawyers engaged in the following activities: the formation of
corporations, trusts, and other legal entities; transactional work, including real
estate transactions; some transactions that do not involve the transfer of funds (such
as transfer of title); and litigation involving private lending (p. 1205).

15 Law Society of British Columbia v. Wang 2024 LSBC 42, at para. 50:
[50] The Federation of Law Societies in its February 19, 2019 Guidance to the Legal Profession (proposing
what became Rule 3-58.1 in British Columbia) noted that the term “legal services” was not defined but said it
generally means “the application of legal principle and legal judgement to the circumstances or objectives of
a person or entity.” We adopt this definition.
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85.

86.

87.

88.

89.

90.

91.

92.

The Commissioner noted that the Federation has produced a number of educational
materials and that the “Law Society has been prolific in this regard”. He recognized that
the Law Society “added an anti-money laundering component to its Professional Legal
Training Course in 2004” and that “It has also produced a number of guidance
documents, ranging from material on the website to Benchers’ Bulletins to discipline
advisories to specific anti-money laundering programs. Members can also phone a
Bencher or practice advisors with questions about an ethical issue.”

However, he was concerned that lawyers who are most at risk of facing money
laundering threats, including those lawyers providing services in the areas noted in his
recommendations, are not required to take mandatory education.

Because the Benchers’ Policies for creating new rules requires consideration of
alternative options for achieving the policy objective, the Task Force also considered the
role of education for lawyers related to AML, with specific reference to Recommendation
62 in the Cullen Report.

Recommendation 62 is that the Law Society implement mandatory anti-money
laundering training for lawyers most at risk of money laundering threats. The Task Force
agrees in principle with the concept of mandatory education, but disagrees with the
limiting criteria suggested by Commissioner Cullen.

Mandatory universal training reduces the risk of a lawyer who is dabbling in a “high risk”
area when that lawyer’s general practice is considered low risk. Whether a lawyer
practises in a low-risk or high-risk area of law, and whether the lawyer maintains
professional liability indemnity coverage through the Lawyers Indemnity Fund or is
exempt from coverage, the creation of universal education requirements unifies the
profession as a bulwark against money laundering.

The Task Force thus concluded that all lawyers should be required to take AML training
once, regardless of whether they operate a trust account.

The Law Society should offer and strongly encourage lawyers to take advantage of
continuing opportunities for lawyers who have taken the course to access and review
updated content as it becomes available.

If the Law Society establishes mandatory education, the Task Force urges that such
education should be provided by the regulator at no direct charge to those it regulates®®.

16 The Federation of Law Societies of Canada has a free online course available to all Canadian law societies for the
legal professionals that they regulate. There are modules that include a testing component. The Law Society of BC has
a free three hour -hour Anti-Money Laundering Measures — 2024 update course, with quizzes
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93. As the education of legal professions is outside the Task Force’s mandate, it makes no
recommendations on the content of the education material or the window of time in
which the training needs to be completed, including subcategories related to lawyers new
to practice or setting up a sole practice or small firm. The Task Force does, however,
recommend that the Law Society continuously encourage lawyers to remain current on
AML training even following the completion of the course.

RECOMMENDATION 5: The Law Society should implement a one-time mandatory
anti-money laundering training for all lawyers, maintained and updated by the Law
Society, and to ensure such training identifies areas of greatest risk, including:

o the formation of corporations, trusts, and other legal entities;

o transactional work, including real estate transactions;

e some transactions that do not involve the transfer of funds (such as transfer of
title); and

e litigation involving private lending.

PART 2 — Accounting Rules
Introductory Comments and Underlying Principles

94. To address the second part of its mandate, the Task Force conducted a thorough and
extensive review of Part 3, Division 7 of the Law Society Rules.

95. At the commencement of its work, the Task Force adopted some guiding principles that
inform the recommendations that follow.

The principles for the accounting Rules for legal professionals are:

(a) to give the public confidence that a legal professional can account for the
money relating to the lawyer’s practice, and particularly that the public can
be assured that their funds will be handled properly;

(b) to ensure that legal professionals will appropriately discharge their
fiduciary obligations regarding funds entrusted to them;

(c) to require legal professionals to keep, and provide access to the regulator,
documents necessary to produce a clear audit trail to allow the regulator to
determine whether funds have been handled in keeping with the legal
professionals’ obligations, and to further support the Law Society’s efforts
to prevent money laundering; and
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96.

97.

(d) is proportionate to the risks sought to be addressed.

It was recognized that the Rules that exist now have developed over time and would
benefit from review and modernisation to ensure that their requirements are clear and
structured in order to increase compliance. The Task Force worked to develop
recommendations to this end, while trying to ensure that the requirements did not become
overly prescriptive but would still allow the regulator a proper audit trail where needed.

The Task Force also agreed that when it came to drafting the new rules, either because of
the recommendations from this report or for the purposes of a new regulator (or both), the
Rules should be re-ordered. To that end, the Task Force recommended that the Rules
regarding accounting should follow the progression of (a) the opening of accounts, (b) the
deposit of funds into accounts, (c) the withdrawal of funds from accounts, and (d)
obligations required upon closing accounts.

RECOMMENDATION 6: The Rules regarding accounting should be re-organized
and follow the progression of (a) the opening of accounts, (b) the deposit of funds into
accounts, (c) the withdrawal of funds from accounts, and (d) obligations required upon
closing accounts.

“Outcomes-focused” rules

98.

99.

100.

Outcomes-focused rules are popular with some regulatory bodies, particularly in England
and Australia. Their advantage is to let those being regulated determine how to achieve
outcomes, rather than having the regulator prescribe the method to do so.

The Task Force considered a purely “outcomes-focused” basis for the accounting Rules,
but declined to recommend this approach. Instead, the Task Force agreed that the Rules
should have some prescriptive elements to provide guidance to lawyers and to ensure a
proper audit trail exists, while leaving some flexibility and discretionary authority with
the Executive Director to avoid creating an overly burdensome administrative
infrastructure.

While in theory it is possible to reduce the accounting Rules to a requirement that
“lawyers must record and be able to account for all funds entrusted to them,” the Task
Force agreed that this “outcomes-focused” basis of regulation may not meet with the
“onerous obligations” the courts have applied to the law societies in regulating in the
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public interest.}” Moreover, it may leave many — perhaps most — lawyers in some doubt
about what proper recording and accounting would entail.

101. On matters of such importance, the Task Force agreed there was a considerable value in a
degree of prescriptiveness to how to maintain proper accounting records.

Uniformity of rules across all legal professions

102. The Task Force also concluded that the Rules should be uniform across all areas of
practice, and in a future single legal regulator environment, require all legal professionals
to adhere to the same standards.'8

103. The Rules, policies and educational materials should explain clearly the obligations that
legal professionals and firms have regarding client property, including record keeping,
reporting and managing that property. Legal professionals need to understand the
obligations of the firm, their own obligations, and where these obligations overlap and
where they differ.

104. Moreover, to be an effective regulator acting in the public interest, the Law Society
requires access to complete and accurate records in a timely manner along with the ability
to implement effective regulatory responses where legal professionals and firms are not
complying with the Rules.

105. In analyzing issues with the current Rules, the Task Force identified a number of
recommendations.

106. Some recommendations are more operational than policy-based, and therefore lie with
the Executive Director to address. Some matters are in the nature of house-keeping, and
others reflect substantive policy decisions. It is the latter category that is the focus of this
report.

17 See Section 5 (Objectives of Trust Accounting Rules) above.
18 For clarity and consistency of language, the Task Force refers to “lawyers”, while recognizing under a single

regulator another term might be required.
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Types of Accounts and Associated Requirements

107. The starting point for the Task Force was to consider account requirements. The Task

Force concluded there are two types of accounts that a firm may operate. They are (i) a
General Account, and (ii) a Trust Account.

108. Neither the Act nor the Rules define these accounts.

109. For certainty, the Task Force recommends that the Rules provide a definition for each

type of account.

RECOMMENDATION 7: Amend the Rules to include definitions for “general
account,” and “trust account.”

110. Defining a trust or a general account may on its face seem unnecessary. Doing so,

however, will allow the Rules to be amended to make the related requirements associated
with each account clearer. Funds received as fees or retainers or for otherwise directly
related, however that term is ultimately used, to the practice of law would go into a firm
trust account.

General Account

111.

112.

113.

The Task Force concluded that all firms should have a General Account. This account
would be reserved for general accounting of business and other expenses for the firm, and
only for the firm.

During its review, the Task Force learned that some lawyers either use their personal
accounts to conduct and account for their law firm transactions, or they commingle their
personal transactions in the firm general account.

The Task Force recommends prohibiting such practices. Lawyers must not mix their
personal finances with their firm’s business and operational transactions. Personal
finances should, simply put, always be kept separate from firm finances. Lawyers who
do not adhere to this direction complicate their own accounting and complicate the Law
Society’s audit and investigation functions. This often creates additional costs and
complications to separate the transactions for firm and personal purposes.

RECOMMENDATION 8: Each lawyer or law firm that provides legal services for a
fee is required to operate a general account separate from any personal accounts of the
lawyers practising at or through the firm.
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114

. Rule 3-65 discusses withdrawing funds from trust in payment of the lawyer’s fees.
However, on occasion some lawyers have deposited these funds into their personal bank
accounts and not to their General Account. Consequently, the Task Force makes
recommendations regarding Rule 3-65 (1.1) to make it clear lawyers must deposit the
funds addressed in the Rule into the firm general account.

RECOMMENDATION 9: Rule 3-65 (1.1) should be amended to require the funds
addressed in that Rule to be deposited to the firm General Account.

Trust Account

115

116

117.

118.

119.

120.

. Firms that handle trust funds must open one or more trust accounts.

. Given the critical importance of lawyers and firms maintaining proper accounts and
dealing with client property appropriately, the Task Force recognizes the need to ensure
any lawyer who is operating a trust account receives training in the Rules relating to trust
accounting.

Considerable practice resources are available to the profession on trust accounting
obligations, including various free online courses. However, there is no requirement that
a lawyer complete any of these courses prior to operating a trust account.

The public interest is better supported by ensuring lawyers understand their obligations
when establishing or first operating a trust account, and develop appropriate practices for
completing reconciliations, record-keeping and reporting, rather than applying piecemeal,
reactive responses to their obligations. Part of this requires recalibrating the perception
that proper accounting is a mere adjunct to the practice of law. Rather, it is an essential
part of practice.

The initial time invested by the responsible lawyer in understanding and implementing
proper systems serves the public by reducing the risk of improper handling of clients’
funds and will also reduce the overall regulatory costs through the implementation of
compliant processes from inception.

If the Law Society establishes mandatory education on trust accounting, the Task Force
urges that such education should be provided by the regulator at no direct charge to those
it regulates

RECOMMENDATION 10: Require all lawyers who are signatories to a trust account
to complete a course of prescribed education regarding the operation of a trust account.
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Fiduciary Property

121.

122.

123.

124,

125.

126.

127.

128.

Fiduciary property is defined in Rule 1. Funds that are fiduciary property are not “trust
funds”. They are held by a lawyer outside of the solicitor-client relationship.

Currently, Rule 3-55 (6) permits fiduciary property to be placed in a pooled or separate
trust account. Rule 3-55 (6) is an exception to Rule 3-58.1, which otherwise prevents
funds not directly related to legal services from being held in a trust account.

The Task Force recognizes that the scope of fiduciary property permitted to be deposited
into a trust account must be appropriately defined to mitigate against the risk of the trust
account being used improperly to conceal or move funds for a client that are not truly
fiduciary funds.

The Task Force also acknowledges the advantages of having an exception that permits
funds held by the lawyer in a fiduciary capacity to be held in a trust account in certain
circumstances.

The Task Force determined that the scope of what constitutes “fiduciary funds” should be
narrowly defined only to capture funds held by a lawyer when the lawyer is acting as an
executor or administrator of an estate pursuant to a court order, or as an attorney
appointed under a power of attorney, with the requirement that the appointment is
directly derived from a previous solicitor-client relationship.

There is little public interest and high risk in permitting a client or former client to
appoint their lawyer as trusted advisor to hold funds in the lawyer’s trust account when
the appointment is not pursuant to one of the limited fiduciary roles noted.

The Task Force appreciates that there can be serious risks of misappropriation where
lawyers act as an administrator or executor of a deceased’s estate. Given such risks, the
Task Force also understands there is considerable advantage in the public interest to
permitting a lawyer to hold the fiduciary funds in a trust account, with the associated
stringent requirements in place for the handling of funds in trust and with visibility of the
transactions during a compliance audit.

The Task Force recognizes that such funds are not “directly related to legal services”
because the lawyer is acting qua executor, administrator or attorney, and not qua lawyer.
Lawyers must, however, be clear on their obligations and responsibilities in these
circumstances. The fiduciary funds are not privileged, and accounting records related to
the handling of the funds may need to be made available to third parties such as
beneficiaries.
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129.

130.

131.

The Task Force realises that this recommendation may be critiqgued. Some may consider
it to be against the tide of separating a lawyer’s law practice from their other business
activities, and some may suggest it creates a risk that funds will be laundered through a
lawyer’s trust account. However, by limiting the exception to funds where the lawyer
acts as an executor or administrator appointed pursuant to a court order, or an attorney
under a power of attorney, the Task Force agreed that these risks were low, and were
offset by the benefits of ensuring such funds were properly accounted for by a lawyer
acting in these other roles.

Consequently, the Task Force recommends changing the definition of “fiduciary
property” to “fiduciary funds” and redefining it to limit its application to funds held by a
lawyer as an executor or administrator of an estate pursuant to a court order, or as an
attorney appointed under a power of attorney, provided the appointment is directly
derived from a previous solicitor-client relationship.

All other fiduciary capacities in which funds are held by a lawyer acting where there is no
direct provision of legal services will no longer be caught under the definition and, in the
result, the definition of “fiduciary property” will be removed. These funds will not be
allowed to be deposited to a “trust account”.

RECOMMENDATION 11:

The definition of “fiduciary property” in the Rules will be replaced with “fiduciary
funds” and narrowed to include only funds held by a lawyer as an executor or
administrator of an estate pursuant to a court order, or as an attorney appointed under a
power of attorney, provided the appointment in any such capacity is directly derived
from a previous solicitor-client relationship.

A lawyer acting in a fiduciary role in any circumstances other than those noted above,
regardless of how the appointment arose, must account for and deal with those funds in
the same manner as any other fiduciary. Those funds will not be allowed to be deposited
to a “trust account”.
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Operating a Trust Account

132.

133.

134.

135.

136.

The Task Force considered the Rules relating to the operation of a Trust Account with
regard to deposits and withdrawals and associated matters. It makes the following
comments and recommendations.

Deposits to Trust Accounts

All firms dealing with trust funds must have a firm Trust Account; pooled and separate
interest bearing, as necessary.

The Task Force noted, though, that the current Rules do not distinguish between trust
funds related to the practice of law in British Columbia and another jurisdiction.

Firms that are practising in multiple jurisdictions and co-mingling trust funds of BC
client matters in a pooled trust account held in the name of their firm in another
jurisdiction are at risk of:

a. not paying interest earned on the funds held in trust to the Law Foundation of BC;
b. not paying the trust administration fee;
¢. not complying with the accounting Rules generally (Part 3, Division 7 Rules); and

d. experiencing difficulties in providing complete records to the Law Society during a
compliance audit.

Currently, Rule 3-61 requires a separate trust account to be an interest-bearing trust
account or a savings, deposit, investment or similar form of account in a savings
institution in British Columbia. A pooled trust account, on the other hand, must only be
held in a designated savings institution, defined in Rule 3-56 as being a savings
institution required only to have an office in British Columbia. The Task Force agreed
that while the designated savings institution must be in British Columbia and must have
an office in the province, what was most important was that the account itself is in British
Columbia.

RECOMMENDATION 12: The Rules should require pooled trust accounts for matters
relating to BC legal services to be held in an account in British Columbia.

BC client matters are not to be commingled in another jurisdiction’s pooled trust
account.

28




137.

138.

The Task Force also examined Rule 3-58 concerning the deposit of trust funds. It agreed
with the requirement in Rule 3-58 (1) that trust funds must be deposited into a trust
account “as soon as practicable,” but encourages the Law Society to provide guidelines to
help lawyers understand what “practicable” means in the context of the obligations set
out in the Rule.

However, the Task Force identified a concern with Rule 3-58 (3). While the Rule
contemplates that all trust funds are to be deposited into trust in an account in a
designated savings institution, the client can advise otherwise. Designated savings
institutions carry with them the protections of insurance by the Canada Deposit Insurance
Corporation or the Credit Union Deposit Insurance Corporation of British Columbia.

The Task Force concluded that the permission to accept client instructions to deposit trust
funds outside of a designated financial institution did not adequately protect the public
interest. Funds entrusted to lawyers should remain as safe as possible.

RECOMMENDATION 13: Amend the Rules to make clear that a client cannot instruct
a lawyer to place trust funds into anything other than “an interest-bearing trust account or
a savings, deposit, investment or similar form of account” in a designated savings
institution with offices in British Columbia.

139.

140.

The Task Force examined the need for Rule 3-58 (4) that provides where funds in a trust
account belong partly to a client and partly to a lawyer or firm, the latter funds must be
withdrawn from the trust account as soon as practicable. The Task Force considered that
the Rule may not be necessary because lawyers are not permitted to maintain their own
funds in trust (with exception to $300), so the requirement intended in the Rule may
already be presumed. However, the Task Force expressed no recommendation that the
Rule should be removed. Instead, it assumes that the drafters of new rules will consider
the issue when new rules are prepared.

Some discussion also took place regarding Rule 3-62, which permits a lawyer to endorse
over a cheque payable to the lawyer in trust to a client or third party, provided the lawyer
keeps a written record of the transaction and retains a copy of the cheque. The Task Force
concluded that the practice of endorsing a cheque that should be deposited to a trust
account over to a third party was inconsistent with the intent of Rule 3-58, which requires
a lawyer who receives trust funds to deposit them to trust. The Task Force recommends
no longer permitting the practice of endorsing trust cheques. While the practice may
have been a time saving process, the increased use of electronic banking renders it
unnecessary. Further, depositing the funds to trust and then paying them over to the third
party establishes a clearer accounting trail than does endorsing a cheque over.

29




RECOMMENDATION 14: Remove Rule 3-62 to end the practice of permitting a
lawyer to endorse over to a third party or to a client a cheque made payable to the lawyer
in trust. If a client makes a cheque for fees payable to a lawyer rather than to the
lawyer’s firm, the lawyer will be permitted to endorse that cheque over to the firm only.

Withdrawals from Trust Accounts

141. The Task Force discussed a range of matters related to withdrawal of funds from trust,
including issues relating to signing trust cheques and lawyers’ maintaining control over
the signature process, matters pertaining to electronic transfers from trust, and
administrative issues.

142. Lawyers are responsible for their trust accounts and the funds held in trust, and have an
obligation to protect the public interest and guard against fraud or improper use of those
funds.

143. Nevertheless, there have been instances where lawyers have allowed someone else to
affix their signature to a trust cheque or where a lawyer has left signed blank trust
cheques with their staff. Administrative expediency and convenience are not
justifications to relax the strict standards expected of lawyers, and such conduct has
resulted in disciplinary outcomes.

144. Considering this, the Task Force recommends amending the Rules to explicitly prohibit
lawyers from permitting another individual to affix their signature to a trust cheque and
from signing blank trust cheques. The Task Force observes that the ability for the lawyer
to affix the signature remotely via technology (if permitted) or to use the electronic fund
transfer process provides sufficient administrative flexibility.

RECOMMENDATION 15: Every trust cheque must be signed by a practising
lawyer, after the payee, date and amount are entered onto the trust cheque. Lawyers
must not sign a blank trust cheque.

145. The Task Force discussed the procedure set out in Rule 3-64 (5) for a practising lawyer to
authorize the withdrawal of trust funds from a pooled or separate trust account by cheque.
Lawyers utilize various types of controls to ensure that no one other than the lawyer
affixes their signature. The Task Force recognized that less rigorous controls increase the
risk of unauthorized withdrawals from trust and recommended that Rule 3-64 (5)
strengthened. For example, the use of rubber stamps and electronic signatures for
cheques increases the risk of unauthorized withdrawals from trust.
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RECOMMENDATION 16: Amend Rule 3-64 (5) to reinforce that only a practising
lawyer authorized to sign a trust cheque can affix their own signature to the cheque,
regardless of the method used to affix the signature.

146.

In order to improve lawyers’ compliance with their obligations, the Task Force discussed
the use of a standardized form for electronic transfers in Rule 3-64.1. It determined that
some aspects of the existing Rule could be incorporated in the form and therefore not
need to be replicated in the body of the Rule.

RECOMMENDATION 17: Amend Rule 3-64.1 to provide that lawyers using
electronic transfers from trust must do so using a requisition form prescribed by the
Executive Director and requirements contained in the form should not be replicated in

the Rule.

147.

148.

During its analysis, the Task Force discussed amending Rule 3-64.1 to update the
processes for electronic fund transfers.

Currently, Rule 3-64.1 (2) (a) requires a dual password approach that requires two
different people to enter one of the passwords. Rule 3-64.1 (3), however, provides for an
exception for sole practitioners to use a dual password method where the lawyer enters
both passwords. The Task Force recommends expanding this permission to all firms.

RECOMMENDATION 18: With proper protections to ensure that commercial banking
platforms are utilized and personal online banking systems are not utilized, electronic
transfers from trust must be performed by a lawyer using dual authentication passwords,

not necessarily a dual person authentication.

149.

Rule 3-66 discusses withdrawals from separate trust accounts. Subrules (2) and (3)
appear to be adequately covered elsewhere in the Rules and can be removed.

RECOMMENDATION 19: No changes need be made to the substance of Rule 3-66
(1), although the Rule itself should be moved to be included in Rule 3-64 regarding
withdrawal from trust. Subrules (2) and (3) can be deleted.
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Shortages

150.

151.

152.

The Task Force discussed the importance of lawyers identifying and eliminating trust
shortages, and notifying the Law Society of shortages greater than $2,500 or where they
were unable to deliver the funds when due. Some lawyers have expressed confusion as to
what constitutes a trust shortage and, therefore, the Task Force prefers defining “Trust
Shortage” making it clear that a shortage arises when there is a shortfall in the funds held
in trust on each client matter.

The Task Force concluded that “Trust Shortage” should be defined in a manner that
includes clear examples of where shortages occur, in order to improve lawyer
understanding and compliance with the reporting requirement. Moreover, the Task Force
encourages the Law Society to develop further guidance around the handling of trust
shortages.

Furthermore, it should be made clear that a “Trust Shortage” is defined to include funds
held in trust for each client matter, and not globally for the pooled account as a whole.

RECOMMENDATION 20: Add a definition of “Trust Shortage” to the Rules to
improve lawyer understanding and compliance with the reporting requirement.

153.

154.

During its discussion, the Task Force recognized that in circumstances where a bank has
frozen a lawyer’s accounts, the lawyer will be unable to “deliver up” funds, potentially
putting clients at risk. Therefore, lawyers should alert the Law Society when an account
freeze occurs. The circumstances giving rise to the freezing of a trust account may also
identify a concern that requires regulatory attention.

Furthermore, the Task Force agreed that any account operated by a lawyer or firm frozen
by a financial institution is a concern and should be reported to the Law Society, and that
the Law Society, upon receipt of such information, should take steps to follow up that
report with the lawyer or firm.

RECOMMENDATION 21: A lawyer must immediately notify the Law Society when
any account is frozen by a financial institution.

Fee Billing

155.

The Task Force recognized that the trust Rules include some matters that are better
located in provisions relating to lawyers’ bills.
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156.

157.

158.

159.

160.

Consequently, the Task Force recommends making some house-keeping amendments to
move various Rules and sub-rules to more logical locations within the Rules, without
altering the substantive purpose of those Rules. Specifically, Rule 3-71 that discusses
billing records, Rule 3-65 (3) that discusses the delivery of a bill and Rule 3-78 that
includes the lawyer’s right to claim funds.

RECOMMENDATION 22: Amend Rule 3-65 to move provisions in the subrules that
pertain to billing requirements to Part 8 of the Rules, thereby retaining in the Rule only
matters relating expressly to trust accounts.

Move the statutory solicitors’ lien in Rule 3-78 to Part 8 and adjust the language to
indicate that the requirements in Division 7 do not alter the right to a lien (statutory or
common law).

Move Rule 3-71 (1) to Part 8 of the Rules, and revise Rule 3-71 (2) considering the
recommendation to remove the Rule to which it refers.

The Task Force’s mandate does not involve examining lawyers’ fees and bills, and the
particulars of that topic (such as dealing with fixed fee agreements) are better determined
by staff.

That said, the Task Force learned that some lawyers charge anticipated disbursements
and deduct that sum before the disbursements are incurred. In addition, in some cases
unused portions of the pre-billed disbursements are not paid to the client. Such conduct
has been the subject of disciplinary proceedings and has resulted in sanctions. The Task
Force recommends clarifying that billed disbursements must have been actually incurred,
and that there is no entitlement to any amount that exceeds the actual disbursements
incurred.

RECOMMENDATION 23: Amend the Rules to make it explicit that a client can only
be billed for disbursements that have been incurred and that anticipated disbursements
cannot be charged.

In connection with fee billing, the Task Force also discussed Rule 3-72 with reference to
the requirement to record the transfer of funds into the general account for fees billed on
the same day.

The Task Force discussed, and ultimately concluded, that subrule (1) should remain
unchanged, but that subrules (2) and (3), which address important objectives, require

clarification.
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161.

“Same day recording” as required in subrule (2) (a) may not be necessary in the public
interest, so long as the entry is made “promptly” as required in subsection (1). But in
relation to matters in subrule (2), the “in any event within 30 days” requirement may be
too long. The requirement to “immediately” deliver a bill, set out in subrule (3) is an
important objective, but given its importance some clearer parameters around the
meaning of “immediately” may be advisable.

RECOMMENDATION 24: While Rule 3-72 (1) should remain unchanged, subrules
(2) and (3) should be considered further against their objectives to provide better
guidance around the timing of the recording of transactions.

Reconciliations

162.

163.

164.

165.

General Accounts

The Task Force discussed whether there should be a regulatory requirement for a firm to
reconcile their general account periodically. The Task Force suggests that such
reconciliations be required monthly.

Mindful of not creating unnecessary extra burdens, the Task Force nevertheless
concluded that a rule requiring the reconciliation of a general account should be included.

All accounts operated by lawyers should be reconciled. It is easy to make a mistake by
placing funds that should be in trust (for example, a retainer) in a general account instead
of a trust account. Regular reconciliations provide a tool lawyers require to immediately
detect and correct such errors. Undetected errors may linger, resulting in trust shortages
not being eliminated in a timely manner.

The Task Force noted that the Law Society of Alberta requires a monthly reconciliation
of a general account and details what the reconciliation must include. The Task Force
recommends following Alberta’s example.

RECOMMENDATION 25: The law firm general account must be reconciled.
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166.

167.

168.

169.

170.

Trust Accounts

The Task Force discussed the importance of reconciling trust accounts in a timely
manner. In the absence of a reconciliation being done, it is unknown if transactions have
been accurately recorded and if the accounting records are reliable.

The trust reconciliation is a three-part process that requires reconciling the balances of
the trust assets (bank account) and trust liabilities (client trust liability listing) with the
trust book of entry (trust bank journal).

The Task Force explored enhancing the trust reconciliation requirements to ensure that
stale-dated cheques and unclaimed trust money are identified, and that the reconciliations
set out a list of outstanding cheques, including information of when the cheques were
issued, the payee’s name and the client matter number. The Task Force considers it
important to have language that sets out what a trust reconciliation entails in a clear and
concise manner.

The Task Force concluded that a lawyer should be required to correct any errors and
unreconciled items, and eliminate shortages and outstanding deposits, within the
reconciliation process. In addition, the responsible lawyer should review, date and sign
the reconciliation, confirming the trust account balances.

As part of its analysis, the Task Force considered removing Rule 3-73 (2) (d), which
provides that the reconciliation must be supported by a listing of balances of all other
trust funds received. As all funds accepted in trust must be included in the monthly trust
reconciliation, subrule (2) (d) is not really necessary. In addition, the Task Force
considered removing subrule (4), which sets out record retention obligations, as the
record retention obligations are set out in Rule 3-75.

RECOMMENDATION 26: The requirements for a trust reconciliation should be
clarified and the supporting documents amended to include listing of specified matters
such as stale-dated cheques and unclaimed or inactive balances. Subrule (2) (d) can also
be removed.

Lawyers must be required to correct errors immediately and eliminate shortages and
outstanding deposits. The errors, shortages and outstanding deposits should not be
permitted to be carried forward to the next month’s reconciliation.

Lawyers must sign off on the reconciliation of their accounts.
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Reporting Requirements and Compliance with Maintaining Records

171.

172.

Renaming the Trust Report

Lawyers are required to file an annual trust report except those who are non-practising,
retired, or practising but exempt from professional liability indemnification.®

The annual trust report must be submitted whether or not the lawyer is operating a trust
account. Some lawyers who do not maintain a trust account mistakenly believe they are
exempt from the requirement to submit an annual trust report. The Task Force
recommends addressing the misunderstanding through a name change for the “trust

report”

RECOMMENDATION 27: Rename the current “trust report” so that it is clear that an
annual report relating to the accounts of law firms must be filed even if the firm is not

operating a trust account.

173.

174.

In a similar vein, the Task Force discussed the confusion that may arise when, in addition
to the requirement to file the trust report, a firm is also required to file an accountant’s

report, which forms part of the trust report.

The Task Force discussed the need to have a Chartered Professional Accountant (“CPA”)
complete the accountant’s report, and to ensure that they are independent in the sense that
the CPA is not performing any other bookkeeping services for the law firm including
recording the accounting transactions and preparing the trust reconciliations. This
requires modifying the existing definition of “qualified CPA” for purpose of Rule 3-82.

RECOMMENDATION 28: The “accountant’s report” should be renamed to be called
a “CPA Report,” and the Rule creating it be moved to follow, or be part of, Rule 3-79
in order to clarify that the CPA Report is part of what is currently called the “trust
report.” A “qualified CPA” should be defined to reference the qualifications needed to
prepare a “CPA Report,” including being independent.

19 The exemption applies if the lawyer has not received or withdrawn funds from trust and has otherwise complied

with the rules.
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Compliance with Trust Report

175.

176.

Staff advised that some lawyers have interpreted Rule 3-79 (6) (dealing with retired or
non-practising lawyer filing requirements) such that, if by the end of the reporting period
they have changed their practising status to non-practising or retired, they are not
required to file an annual trust report.

The Task Force does not consider such an interpretation to be consistent with the
intention of the Rule and thus recommend amending Rule 3-79 (6) to make it clear the
trust report must be submitted if at any time during the reporting period the lawyer held a
practising status and was not exempt from the requirement to maintain professional
liability indemnity coverage.

RECOMMENDATION 29: Amend Rule 3-79 (6) to clarify that an annual trust report
is required to be filed for a firm if the firm had any lawyers who held a practising status
and were not exempt from professional liability indemnity coverage for any part of the
reporting period. Law firms will be required to include in their annual trust report a list
of all lawyers practising at the firm during the reporting period, including those who
change their status to an exempt status at any time during reporting period.

177.

Rule 3-83 requires lawyers to provide explanations of the exceptions and qualifications
identified in the trust report. In order to improve lawyer’s understanding, the Task Force
recommends moving the Rule as a subrule of Rule 3-79 with a description of
circumstances of “non-compliance with the accounting Rules”.

RECOMMENDATION 30: Rule 3-83 should be a subrule of Rule 3-79 [Trust report]
and be amended so that “non-compliance with the accounting Rules” or similar phrase be
utilized instead of “exceptions and qualifications,” and require an explanation from the
lawyer as to how they will remedy the non-compliance.

178.

179.

CPAs have occasionally reported in trust reports that the firm had not maintained
sufficient accounting records. In the result, the CPA had little information to report other
than that the records had not been maintained. In these situations, the trust report is
deemed not to be filed to the satisfaction of the Executive Director on the basis that the
CPA was unable to review the records of the law firm.

The Task Force recommends in such circumstances that the firm be required to bring
their records current and provide those records to the CPA to submit an amended report
within a time frame set by the Executive Director.
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RECOMMENDATION 31: Where the trust report is not complete to the satisfaction of
the Executive Director, lawyers must file an amended report within a timeframe set by
the Executive Director.

Responsibility for Reporting and Compliance

180. The Task Force explored a number of issues related to reporting requirements and
matters of non-compliance.

181. A starting point was to consider who should be responsible for filing the trust report and
providing the books, records, and accounts for the compliance audit.

182. Currently, the Rules discuss lawyers’ books, records and accounts and filing obligations.
But, in reality, one or more lawyers file the annual trust report on behalf of a firm and it
is the firm that is subject to a compliance audit. If the firm fails to deliver the trust report
or fails to produce the books and records required for a compliance audit, then all of the
lawyers in the firm are in breach of the Rules, and potentially subject to suspension
and/or a late fee assessment for the late filing of a trust report.

183. The Task Force discussed whether the Rules should place trust report obligations and
compliance with audits on the owners of the firm (equity partners, directors of the law
corporation) on the premise that they have control over compliance in a way that
associates do not.

184. This discussion included a recognition that in some firms, some partners may be in no
better position than an associate to know whether the firm has complied with trust
reporting and audit requirements. For example, accounting requirements may be
delegated in a firm to certain individuals, such as accounting staff, with oversight of one
or more lawyers.

185. The Task Force considered the merit of a system where firms could appoint a particular
partner/owner who is responsible for filing and compliance. Such a system would require
safeguards, including a mechanism to alert the partners/owners that the identified
responsible person was in non-compliance, so the remaining partners/owners could take
steps to rectify non-compliance.

186. The Task Force was of the view that if non-compliance continued once partners/owners
had notice, then it would be appropriate for all partners/owners to bear responsibility for
failing to correct the matter. However, in the first instance, the appointed partner/owner
should bear the responsibility to ensure the timely filing of the annual trust report and the
provision of required records for a compliance audit.
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RECOMMENDATION 32: A “law firm” (as defined in the Act) may identify a
specific partner/owner of the firm to file its annual trust report and to produce the firm’s
books and records if required for a compliance audit. A sole practitioner is deemed to be
the owner lawyer for their law firm. Where the specified lawyer(s) fails to comply, the
owners of the firm may also be responsible for these requirements if they have not been
completed after being notified by the Law Society of the non-compliance.

The Rules will continue to require any lawyer at a firm at the relevant time to answer
questions or produce records during a compliance audit or in response to questions about
a trust report. The Rules will also continue to hold a lawyer personally responsible for
their own conduct in respect to compliance with the Part 3, Division 7 of the Rules.

187.

188.

189.

Non-compliance with Maintaining Accounting Records

Audits have disclosed that, on occasion, the books, records and accounts of a firm are
inaccurate, unreliable and incomplete, thereby preventing the Law Society from being
able to reasonably conduct the procedures required during a compliance audit. This
requires a follow-up audit after the firm has been given an opportunity to take steps to
rectify the deficiencies.

These are not situations of minor, easily correctable deficiencies and, in the absence of
auditable records, the public may be at risk.

The Task Force discussed ways to encourage better record keeping and compliance (in
addition to education), and recommend creating a rule that gives the Executive Director
discretion to require the firm to pay a portion of the cost for subsequent audits that are
required until the records and accounts are in a condition where the audit can be
completed. The Task Force discussed identifying a flat rate for such further audits, but
ultimately preferred that the Rule express a range, and that it be applied in the discretion
of the Executive Director.

RECOMMENDATION 33: Revise the Rules to provide that if the records produced at
a compliance audit are inaccurate, unreliable or incomplete, and a follow-up audit is
required, the Executive Director may require the firm to pay a fee intended to represent
part of the costs of the additional audit, expressed as a range in the Rule. As per the
recommendation above, this responsibility is intended to apply to the owners of the firm.

190. The Task Force considered whether to create rules to permit the Executive Director to

place conditions on the operation of accounts in circumstances where the Executive
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Director is satisfied that a lawyer or firm has not complied with the duties and
responsibilities set out in Part 3, Division 7 of the Rules.

191. At present, restrictions on the operation of a trust account arise primarily from hearing
panel orders, consent agreements, or voluntary undertakings given during an
investigation.

192. Itis often during a compliance audit that significant deficiencies are discovered. The
public would be better protected if, in appropriate cases, measures could be put in place
to protect trust funds prior to the audit concerns being referred to the Investigations
Department, as there may be a meaningful delay between the discovery of the
deficiencies and the referral being made.

193. The Executive Director does not currently have the ability to impose any conditions on
the operation of a trust account. The Task Force concluded such discretion is appropriate
with measures in place to ensure administrative fairness.

RECOMMENDATION 34: Rules should be added to permit the Executive Director to
place conditions on the operation of trust accounts where the Executive Director is
satisfied that a lawyer or law firm has not adequately complied with the duties and
responsibilities set out in Part 3, Division 7 of the Rules.

Late Filing Fee for Trust Report

194. The Task Force also discussed recommending an increase to the late filing fee from its
current amount of $200 for the first month, and $400 per month thereafter. This amount
was set approximately 20 years ago. Prior to that the fee was set at $100 a day, but
lawyers often would not pay it and then would apply to the Discipline Committee for a
waiver. Notaries set their fee at $50 a day and do not waive the fee, although the
incidence of non-compliance is reportedly low.

195. The Task Force recommends that the fee be increased substantially to recognize the
importance of the report and encourage better compliance. It makes no recommendation
on the appropriate amount. That issue can be considered further by staff advising the
Finance and Audit Committee for future recommendation.

RECOMMENDATION 35: Fees and assessments for late filing of a trust report
assessed should be increased.

Retention of Records and Miscellaneous Matters
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196.

197.

198.

199.

200.

The Task Force considered a range of Rules that can be categorized as “miscellaneous
matters,” including retention of records.

Some of these Rules, such as records retention, can create challenges for lawyers winding
up their practices as there are specific Rules outside the provisions for trust accounting
that deal with lawyers’ recordkeeping obligations. The Task Force discussed how best to
structure the Rules for ease of comprehension, as well as more substantive aspects of
various Rules.

The Task Force considered Rule 3-75 with reference to the “chief place of practice”
aspect and the “on demand” element of the Rule. Rule 3-75 (3) requires a lawyer to keep
records, other than electronic records, at the chief place of practice for at least 3 years
from the final accounting transaction or disposition of valuables. When the Law Society
developed its policy for cloud computing, the exemption for electronic records was
carved out because it was recognized that a remotely stored electronic record can be
made available on demand.

During the current review, staff noted that the onsite storage obligation can work a
hardship on some lawyers who are pressed for space, and also noted that it is increasingly
acknowledged that most records will have a digital equivalent even if a paper copy is on
site (i.e. most paper records were printed from a digital source). Consequently, the Task
Force agreed to remove the chief place of practice requirement and preserve the
production on demand element.

This led to a discussion of which Rule is the best one to contain the “on demand”
requirement. An argument exists that the on-demand requirement relates more to the
process for production of records and has less to do with retention requirements. The
Task Force agreed that the better focus of the Rule was the obligation to maintain the
records, and not the locus of the records on demand element, which is more properly
addressed in other Rules.

RECOMMENDATION 36: Rule 3-75 should focus on the requirement to retain the

records, and not include “chief place of practice” or reference to “on demand”. This
policy change may logically permit Rule 3-76 to be removed or modified.

Withdrawing from Practice

201.

202.

The Task Force had a lengthy discussion of the circumstances that result from lawyers
transferring firms, moving to non-practising status, or withdrawing from practice.

When a lawyer ceases to practise law, the lawyer is obliged to report to the Law Society

and to ensure that their files are looked after, that important documents (e.g. wills and
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203.

204.

205.

wills indexes) are accounted for and, crucially, that trust funds are appropriately
disbursed and trust accounts closed. This protects the public by ensuring both the clients
and the Law Society can access these records and valuables. However, the Task Force
notes that the language of Rule 3-87, which currently sets out the requirements associated
with leaving a practice to move to another setting, or to leaving the practice of law
altogether, needs to be revised in order to be clearer and, ideally, more capable of
compliance and enforcement.

Of the various scenarios, a few stood out as requiring additional consideration. In
circumstances where a lawyer leaves a sole practice to practise in a firm it is possible the
trust funds and valuables move to the new firm, but they may not. Lawyers might also
leave private practice for government or in-house work in which case such a transfer will
not occur. In situations where no practising lawyer or firm retains active control of the
funds and valuables, the lawyer must report what is happening with the files and funds,
and this will trigger the end of the reporting period for purposes of filing a trust report.

In circumstances where a lawyer ceases practice, the lawyer must report to the Executive
Director any fiduciary property the lawyer is handling. And in circumstances where the
lawyer intends to leave practice and there is no practising lawyer or firm taking over
control of the trust accounts, property and records, the lawyer needs to report how they
intend to dispose of accounts, property and records and complete all the necessary
reporting requirements.

The net effect of this is that lawyers should not be able to move to retired or non-
practising status until they have responded as to the disposition of their files, closed trust
accounts and dealt with other records as required. Effectively, it will be the Law Society
that sets the date of termination of practice, based on compliance with obligations, rather
than the lawyer. This may require some lawyers who do not plan in advance for wind up
to move to part-time status while finalizing these obligations, as trust accounts must be
associated with a practising lawyer.

RECOMMENDATION 37: The Rules setting out requirements when moving from one
practice setting to another, or when leaving the practice of law altogether, need to be
revised to update current processes and include new requirements recommended in this
Report. When drafting the new Rules, consideration must be given to ensuring the
requirements are clearly stated and are readily capable of enforcement

Recognizing that “non-practising” membership status has been created to allow lawyers
to take time away from practice in the expectation that they will return at a later date, the
Rules should exempt lawyers from the reporting requirements on withdrawing from
practice where the lawyer can satisfy the Executive Director that arrangements have been
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made for another lawyer to manage the lawyer’s trust account, files and reporting
obligations in the lawyer’s absence.

Trust Administration Fee

206.

207.

208.

209.

210.

211.

212.

213.

The Task Force also engaged in a discussion about the Trust Administration Fee
(“TAF”). The TAF funds the audit program, which includes, amongst other functions,
the process by which firms are subject a compliance audit of their books, records and
accounts, and TAF also funds Part B indemnification coverage.

In recognition that not all firms handle trust money, the Benchers decision was to fund on
the basis of a charge or fee on the trust transaction, rather than by increasing the practice
fee for all lawyers whether or not they handled trust funds.

However, the TAF does not apply uniformly to all client matters. Rule 2-110 (1) states
that “A lawyer must pay the Society the trust administration fee specified in Schedule 1
for each client matter undertaken by the lawyer in connection with which the lawyer
receives any money in trust, not including fees and retainers.”

The Task Force understands that there is some confusion on which client matters the trust
administration fee applies to, and particularly that there can be different interpretations as
to what fees and retainers include.

Moreover, the effect of the exemption of fees and retainers means that there are many
firms that are subject to compliance audits that do not pay a fee to support this regulatory
process. Instead, the cost is carried by firms (or, possibly, their clients) that operate trust
accounts where they receive client funds for matters other than fees or retainers.

The Task Force settled on recommending, in the interests of both broader fairness and for
clarity, that TAF apply to each client matter with a trust transaction undertaken by a
lawyer without exemptions.

On a separate matter, the Task Force discussed whether the funding that the TAF
provides should instead be funded through a flat fee on each lawyer through an increase
to the practice fee. While there was some support for this suggestion, the Task Force, in
the end, reached a consensus that the necessary increase could be significant, and
especially for public interest legal service providers who do not have to use a trust
account often, or even at all.

The Task Force noted the importance of the Finance and Audit Committee in continuing
to oversee the financial responsibility of the Law Society, including TAF.
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214. The Task Force recognized that determining the revenue model was not within its
mandate and was better addressed by the Finance and Audit Committee.

RECOMMENDATION 38: Recommend a policy change so that TAF will apply to
all client matters with a trust transaction, without exemptions.

PART 3 — CIV Rules — EFT Exemption

Model Rules

215.

216.

217.

218.

2109.

220.

The Task Force’s terms of reference included assessing CIV requirements as well as the
general trust accounting Rules.

The Task Force recognizes, however, that the Federation of Law Societies has long been
tasked with the creation of model rules relating to CIV aimed at creating relatively
consistent national standards across the country. The Federation’s work in this regard is
on-going.

The Task Force expects the Federation will assess and revise the Model Rules, and would
at first instance be prepared to leave recommended revisions in the Federation’s hands.
The objective of consistent national standards in respect to CIV obligations is a worthy
one.

However, the Task Force also discussed the need for better clarity concerning the CIV
Rules. If the Federation does not, in a timely way, to revise the Model Rules for clarity
on a national basis, the Task Force urges the Law Society to do so on its own.

In the meantime, the Task Force commented that the complexity of the CIV rules could
be ameliorated by Law Society guidance and resources.

In particular, the Task Force considered that the application of CIV Rules might be
amenable to an “expert tool” — an electronic decision-tree application — that could be
utilized by lawyers to better ensure that they are following the right processes and asking
the right questions. The Task Force recommends that such a process be explored and
developed by the Law Society to assist lawyers in adhering to their obligations under the
Rules.

RECOMMENDATION 39: The Law Society explore the creation of an expert tool
for use by the profession to assist in compliance with the CIV Rules.
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Electronic Fund Transfers

221.

222.

223.

224,

225.

226.

227.

228.

The Task Force discussed the electronic fund transfer (“EFT”) exemption in Law Society
Rule 3-101 (c). The Task Force discussed the origin of the exemption, reviewed a memo
from staff regarding the risks associated with foreign EFTs, including money laundering
risks, and considered the broad duty to make inquiries set out in BC Code rule 3.2-7 and
its commentaries.

Consistent with the Task Force’s concern that describing matters as “Client Identification
and Verification” may mischaracterize the full scope of money laundering prevention
obligations, and may create confusion within the legal professions, the Task Force
recommends revising the Electronic Fund Transfer provision to address these issues.

The Task Force reviewed the EFT exemption in Ontario which applies where the funds
are “paid, received or transferred by electronic funds transfer” with an EFT being a
defined term, but which is also paired with express guidance that relief of client
verification obligations does not relieve legal professionals of the requirements to make
reasonable inquiries, particularly about unusual or suspicious aspects of a transaction.

The Task Force notes that the existing EFT provision has been in place for over a decade,
has the positive purpose of eliminating duplication in client identification processes, and
encourages transactions that utilize regulated and FINTRAC monitored payment tools.

The Task Force considered it advisable to revise the EFT provision to achieve these
policy goals, while also better emphasizing the duty on legal professionals to understand
and inquire about the transactions on which they are advising.

The Task Force also considered it advisable to revise the EFT provision to ensure that
despite being relieved of the obligation to verify a client to the extent a financial
institution has done so, legal professionals remain required to obtain and record from the
client information regarding source of funds.

Ultimately, the Task Force preferred utilizing wording to align with Ontario’s EFT
provision, and to include additional guidance to remind legal professionals expressly that
the provision does not absolve them from their other professional responsibilities,
including the duty to make inquiries set out in BC Code rule 3.2-7 and its commentaries.

The Task Force concluded that this approach to the EFT provision was properly
proportional in relieving legal professionals of duplicative client verification obligations,
and allowing them to focus further resources and attention on their obligations to
understand and inquire about the bona fides of a transaction, including the source of
funds.
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RECOMMENDATION 40: The EFT provision should be amended so that it is similar
to the Ontario provision, expressly preserves the obligation to make and record inquiries
as to source of funds, and provides further guidance to reinforce the ongoing application
of other professional obligations, including the duty to make inquiries in the face of
suspicious circumstances.

VIl. Recommendations

229. A list of the recommendations of the Task Force follows:

1.

Amend Rule 3-59 to make explicit that any cash received under the professional fee
exception must be commensurate with the amount required for a retainer or for
reasonably anticipated fees, and that guidelines be prepared to assist in determining
what is “commensurate.”

The CIV Rules should be amended to clarify what a lawyer must do when obtaining
and recording information about “source of money,” with clear reference to the
requirements set out in the Fall 2019 Benchers’ Bulletin.

While the Rules should extend client verification requirements to retainers beyond
those dealing with “financial transactions,” the Task Force recommends they not be
extended to all retainers purposed in the Cullen Report, but be limited to client
matters where there are objectively suspicious circumstances or heightened risk
factors. Consultation with the Federation’s Standing Committee on Anti-Money
Laundering and Terrorist Financing should be encouraged to work toward a
common amendment across the country.

The Rules should be amended to extend the application of the CIV Rules to when a
lawyer holds funds as fiduciary property (in accordance with recommendations
made by the Task Force in Part 2, below).

The Law Society should implement a one-time mandatory anti-money laundering
training for all lawyers, maintained and updated by the Law Society, and to ensure
such training identifies areas of greatest risk, including:

e the formation of corporations, trusts, and other legal entities;
e transactional work, including real estate transactions;

e some transactions that do not involve the transfer of funds (such as transfer
of title); and
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10.

11.

12.

13.

14.

e litigation involving private lending.

The Rules regarding accounting should be re-organized and follow the progression
of (a) the opening of accounts, (b) the deposit of funds into accounts, (c) the
withdrawal of funds from accounts, and (d) obligations required upon closing
accounts.

Amend the Rules to include definitions for “general account,” and “trust account.”

Each lawyer or law firm that provides legal services for a fee is required to operate
a general account separate from any personal accounts of the lawyers practising at
or through the firm.

Rule 3-65 (1.1) should be amended to require the funds addressed in that Rule to be
deposited to the firm General Account.

Require all lawyers who are signatories to a trust account to complete a course of
prescribed education regarding the operation of a trust account.

The definition of “fiduciary property” in the Rules will be replaced with “fiduciary
funds” and narrowed to include only funds held by a lawyer as an executor or
administrator of an estate pursuant to a court order, or as an attorney appointed
under a power of attorney, provided the appointment in any such capacity is directly
derived from a previous solicitor-client relationship.

A lawyer acting in a fiduciary role in any circumstances other than those noted
above, regardless of how the appointment arose, must account for and deal with
those funds in the same manner as any other fiduciary. Those funds will not be
allowed to be deposited to a “trust account”.

The Rules should require pooled trust accounts for matters relating to BC legal
services to be held in an account in British Columbia.

BC client matters are not to be commingled in another jurisdiction’s pooled trust
account.

Amend the Rules to make clear that a client cannot instruct a lawyer to place trust
funds into anything other than “an interest-bearing trust account or a savings,
deposit, investment or similar form of account” in a designated savings institution
with offices in British Columbia.

Remove Rule 3-62 to end the practice of permitting a lawyer to endorse over to a
third party or to a client a cheque made payable to the lawyer in trust. If a client
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15.

16.

17.

18.

19.

20.

21.

22.

23.

makes a cheque for fees payable to a lawyer rather than to the lawyer’s firm, the
lawyer will be permitted to endorse that cheque over to the firm only.

Every trust cheque must be signed by a practising lawyer, after the payee, date and
amount are entered onto the trust cheque. Lawyers must not sign a blank trust
cheque.

Amend Rule 3-64 (5) to reinforce that only a practising lawyer authorized to sign a
trust cheque can affix their own signature to the cheque, regardless of the method
used to affix the signature.

Amend Rule 3-64.1 to provide that lawyers using electronic transfers from trust
must do so using a requisition form prescribed by the Executive Director and
requirements contained in the form should not be replicated in the Rule.

With proper protections to ensure that commercial banking platforms are utilized
and personal online banking systems are not utilized, electronic transfers from trust
must be performed by a lawyer using dual authentication passwords, not necessarily
a dual person authentication.

No changes need be made to the substance of Rule 3-66 (1), although the Rule itself
should be moved to be included in Rule 3-64 regarding withdrawal from trust.
Subrules (2) and (3) can be deleted.

Add a definition of “Trust Shortage” to the Rules to improve lawyer understanding
and compliance with the reporting requirement.

A lawyer must immediately notify the Law Society when any account is frozen by a
financial institution.

Amend Rule 3-65 to move provisions in the subrules that pertain to billing
requirements to Part 8 of the Rules, thereby retaining in the Rule only matters
relating expressly to trust accounts.

Move the statutory solicitors’ lien in Rule 3-78 to Part 8 and adjust the language to
indicate that the requirements in Division 7 do not alter the right to a lien (statutory
or common law).

Move Rule 3-71 (1) to Part 8 of the Rules, and revise Rule 3-71 (2) considering the
recommendation to remove the Rule to which it refers.

Amend the Rules to make it explicit that a client can only be billed for
disbursements that have been incurred and that anticipated disbursements cannot be
charged.
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24,

25.

26.

217.

28.

29.

30.

31.

32.

While Rule 3-72 (1) should remain unchanged, subrules (2) and (3) should be
considered further against their objectives to provide better guidance around the
timing of the recording of transactions.

The law firm general account must be reconciled.

The requirements for a trust reconciliation should be clarified and the supporting
documents amended to include listing of specified matters such as stale-dated
cheques and unclaimed or inactive balances. Subrule (2) (d) can also be removed.

Lawyers must be required to correct errors immediately and eliminate shortages and
outstanding deposits. The errors, shortages and outstanding deposits should not be
permitted to be carried forward to the next month’s reconciliation.

Lawyers must sign off on the reconciliation of their accounts.

Rename the current “trust report” so that it is clear that an annual report relating to
the accounts of law firms must be filed even if the firm is not operating a trust
account.

The “accountant’s report” should be renamed to be called a “CPA Report,” and the
Rule creating it be moved to follow, or be part of, Rule 3-79 in order to clarify that
the CPA Report is part of what is currently called the “trust report.” A “qualified
CPA” should be defined to reference the qualifications needed to prepare a “CPA
Report,” including being independent.

Amend Rule 3-79 (6) to clarify that an annual trust report is required to be filed for
a firm if the firm had any lawyers who held a practising status and were not exempt
from professional liability indemnity coverage for any part of the reporting period.
Law firms will be required to include in their annual trust report a list of all lawyers
practising at the firm during the reporting period, including those who change their
status to an exempt status at any time during reporting period.

Rule 3-83 should be a subrule of Rule 3-79 [Trust report] and be amended so that
“non-compliance with the accounting Rules” or similar phrase be utilized instead of
“exceptions and qualifications,” and require an explanation from the lawyer as to
how they will remedy the non-compliance.

Where the trust report is not complete to the satisfaction of the Executive Director,
lawyers must file an amended report within a timeframe set by the Executive
Director.

A “law firm” (as defined in the Act) may identify a specific partner/owner of the

firm to file its annual trust report and to produce the firm’s books and records if
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33.

34.

35.

36.

37.

required for a compliance audit. A sole practitioner is deemed to be the owner
lawyer for their law firm. Where the specified lawyer(s) fails to comply, the owners
of the firm may also be responsible for these requirements if they have not been
completed after being notified by the Law Society of the non-compliance.

The Rules will continue to require any lawyer at a firm at the relevant time to
answer questions or produce records during a compliance audit or in response to
questions about a trust report. The Rules will also continue to hold a lawyer
personally responsible for their own conduct in respect to compliance with the Part
3, Division 7 of the Rules.

Revise the Rules to provide that if the records produced at a compliance audit are
inaccurate, unreliable or incomplete, and a follow-up audit is required, the
Executive Director may require the firm to pay a fee intended to represent part of
the costs of the additional audit, expressed as a range in the Rule. As per the
recommendation above, this responsibility is intended to apply to the owners of the
firm.

Rules should be added to permit the Executive Director to place conditions on the
operation of trust accounts where the Executive Director is satisfied that a lawyer or
law firm has not adequately complied with the duties and responsibilities set out in
Part 3, Division 7 of the Rules.

Fees and assessments for late filing of a trust report assessed should be increased.

Rule 3-75 should focus on the requirement to retain the records, and not include
“chief place of practice” or reference to “on demand”. This policy change may
logically permit Rule 3-76 to be removed or modified.

The Rules setting out requirements when moving from one practice setting to
another, or when leaving the practice of law altogether, need to be revised to update
current processes and include new requirements recommended in this Report.
When drafting the new Rules, consideration must be given to ensuring the
requirements are clearly stated and are readily capable of enforcement

Recognizing that “non-practising” membership status has been created to allow
lawyers to take time away from practice in the expectation that they will return at a
later date, the Rules should exempt lawyers from the reporting requirements on
withdrawing from practice where the lawyer can satisfy the Executive Director that
arrangements have been made for another lawyer to manage the lawyer’s trust
account, files and reporting obligations in the lawyer’s absence.
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38. Recommend a policy change so that TAF will apply to all client matters with a trust
transaction, without exemptions.

39. The Law Society explore the creation of an expert tool for use by the profession to
assist in compliance with the CIV Rules.

40. The EFT provision should be amended so that it is similar to the Ontario provision,
expressly preserves the obligation to make and record inquiries as to source of
funds, and provides further guidance to reinforce the ongoing application of other
professional obligations, including the duty to make inquiries in the face of
suspicious circumstances.

VIIl. Subsequent Steps

230. The recommendations of the Task Force as accepted or amended by the Benchers should
be referred to staff in order that the Trust Rules can be revised accordingly.

231. The Task Force has prepared its recommendations in a manner it considers can apply to a
broader range of legal professionals than just lawyers.

232. As stated earlier in this report, the Task Force has proceeded on the principle that the
accounting Rules should be similar across all legal professions in order that the public
interest objectives, including in ensuring the proper handling of funds entrusted to legal
professionals, are met. With this in mind, the Task Force expects that Rules prepared for
lawyers arising from its recommendations will be capable of being expanded more
broadly to notaries, regulated paralegals and any new legal professions that may come
into being.
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