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INTRODUCTION

Purpose and currency of checklist. This checklist is designed to be used with the
CLIENT IDENTIFICATION, VERIFICATION, AND SOURCE OF MONEY (A-1) and the CLIENT
FILE OPENING AND CLOSING (A-2) checklists. It is designed for counsel representing
the creditor. In many instances, the checklist will also assist counsel representing a
debtor. See items 6.6 and 8.14 in this checklist for special considerations when repre-
senting a debtor. The checklist refers to proceedings in Supreme Court, and unless
otherwise indicated, any reference to a “Rule”, “Rules”, or the “SCFR” is to the Su-
preme Court Civil Rules, B.C. Reg. 168/2009. The basic procedures are similar in the
Small Claims Division of the Provincial Court, but you should refer to the Small
Claims Act, R.S.B.C. 1996, c. 430, and Small Claims Rules, B.C. 261/93, and to the
Provincial Court Small Claims Handbook (CLEBC, 1997-) for details of the require-
ments. This checklist is current to September 1, 2023.

Foreign judgments. This checklist includes reference to the registration and enforce-
ment of foreign judgments, notably under the Court Order Enforcement Act, R.S.B.C.
1996, c. 78 (the “COEA”). Counsel representing the holder of a foreign judgment
should refer to items marked FJ, and in particular to item 7 of this checklist.

New developments:

e  Supreme Court Civil Rules. Changes to the SCFR came into effect on September
1, 2023 (B.C. Reg. 176/2023). The changes are primarily focused on trial manage-
ment conferences, trial briefs, and trial certificates. See Supreme Court Civil
Practice Direction PD-63—Trial Management Conferences, Trial Briefs and Trial
Certificates — Transitional Guidance for transitional guidance on the changes. Note
that if available, an email address for service is required of counsel and unrepre-
sented parties alike.

e Forms of address. The Supreme Court of British Columbia provides instruction on
how counsel, litigants, witnesses, and others are to address a justice in a courtroom
by Supreme Court Civil Practice Direction PD-60—Forms of Address. Supreme
Court Civil Practice Direction PD-59—Forms of Address for Parties and Counsel in
Proceedings provides clarification on how parties and counsel ought to introduce
themselves with their preferred pronouns to be used in the proceeding.

Of note:

e Aboriginal law. Real or personal property of a First Nation or First Nations per-
son (still defined by the Indian Act, R.S.C. 1985, c. I-5 as a “band” or “Indian”)
is protected under Indian Act, ss. 89 and 90, if situated on First Nations lands.
Typically, such property is not subject to charge, pledge, mortgage, attachment,
levy, seizure, distress, or execution in favour of any person other than a First
Nations person or First Nation. If the creditor is a First Nations person or First
Nation, the Indian Act protections do not apply. Note that a leasehold interest in
designated land is not protected, nor is personal property sold under conditional
sales agreements: see s. 89(1.1) and (2). In addition to Indian Act considerations,
some First Nation entities have entered into treaties or have special land-tenure
agreements in place that may affect collection efforts against personal and real
property. Also, there may be special agreements in place for individual First Na-
tions persons to opt out of treaties or reserve tenures (for example, in the Treaty 8
area). If collection efforts are to be made against a First Nation or an Indigenous
person’s assets on First Nations lands (including funds in a financial institution),
consider seeking advice from a lawyer who has experience in Aboriginal law
matters. Further information on Aboriginal law issues is available on the “Abo-
riginal Law” page in the “Practice Areas” section of the Continuing Legal
Education Society of British Columbia website (www.cle.bc.ca) and in other
CLEBC publications.
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e Additional resources. For further information about collections procedures, see
British Columbia Creditors’ Remedies: An Annotated Guide, 2nd ed. (CLEBC,
2020-); British Columbia Personal Property Security Act Practice Manual
(CLEBC, 1995-); Practice Before the Registrar (CLEBC, 1992-); Provincial
Court Small Claims Handbook (CLEBC, 1997-); Supreme Court Chambers Or-
ders—Annotated, 2nd ed. (CLEBC, 1995-); British Columbia Real Estate
Practice Manual, 3rd ed. (CLEBC, 2006-); and the course presentations and pa-
pers in Creditors” Remedies 2020 (CLEBC, 2020); Collections Practice Basics
2021 (CLEBC, 2021), Bankruptcy and Insolvency 2019 (CLEBC, 2019), availa-
ble in CLEBC’s Courses on Demand.

e Law Society of British Columbia. For changes to the Law Society Rules and
other Law Society updates and issues “of note”, see LAW SOCIETY NOTABLE
UPDATES LIST (A-3).
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CHECKLIST

1.  INITIAL CONTACT
1.1 Arrange the initial interview.

1.2 Conduct a conflicts of interest check and complete to the CLIENT FILE
OPENING AND CLOSING (A-2) checklist.

1.3 Confirm compliance with Law Society Rules 3-98 to 3-110 for client identi-
fication and verification and the source of money for financial transactions,
and complete the CLIENT IDENTIFICATION, VERIFICATION, AND SOURCE OF
MONEY (A-1) checklist. Consider periodic monitoring requirements (Law So-
ciety Rule 3-110). Be aware of Law Society “Fraud Alerts” concerning debt
collection scams (available at www.lawsociety.bc.ca) and “Fraud 101 for
Lawyers” (Benchers’ Bulletin, Fall 2021). Determine to your satisfaction the
legal capacity of the client. Be aware of mortgage company requirements for
ID (two pieces of 1D required; one must be picture ID).

1.4 Discuss and confirm the terms of your retainer and the basis of your fee. Refer
to the CLIENT FILE OPENING AND CLOSING (A-2) checklist.

1.5 Ask the client to bring originals of all documents that evidence the debt, in-
cluding: invoices, statements of account, promissory notes, guarantees, or
other contracts. Also obtain copies of all correspondence between your client
and the debtor: demands for payment, settlement letters, and copies of any
cheques given by the debtor in payment. Ask for internal memoranda and
notes to file, if any.
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1.6 Find out when the cause of action arose. Consult the Limitation Act, s. 30
(transition rules) to determine whether the former Limitation Act or the cur-
rent Act applies to the claim. (Note that the former Act applies to a claim
based on an act or omission that took place before June 1, 2013.)

1.7 Diarize relevant dates, such as:

.1 Limitation period:

(@) If the current Limitation Act applies, basic two-year limitation period
(s. 6), starting from the time that the claim is “discovered” (as set out
in s. 8). For “demand” obligations, under s. 14, the claim is “discov-
ered” on the first day that there is a failure to perform the obligation
after a demand for performance has been made. Consider whether or
not the obligation is a “demand” obligation by reviewing the terms
of the credit agreement.

(b) If the former Limitation Act applies, general six-year limitation
period (see s. 3(5) and (6) for actions in debt; for exceptions, see
s. 3(4)).

.2 Ten-year limitation period for action on a judgment for payment of money
(Limitation Act, ss. 7 and 11; former Limitation Act, s. 3(3)).

FJ .3 Ten-year limitation period for registration of a foreign judgment (Court
Order Enforcement Act, R.S.B.C. 1996, c. 78 (the “COEA™), s. 29(1)).
Ten-year limitation period for registration of extraprovincial Canadian
judgments (Enforcement of Canadian Judgments and Decrees Act, S.B.C.
2003, c. 29, s. 5(1)).

1.8 If legal assistants will carry out any steps in the collections process, consider
the limits imposed by the Code of Professional Conduct for British Columbia
(the “BC Code”), Chapter 6 and Appendix E (Supervision of Paralegals).

2. INITIAL INTERVIEW

2.1 Discuss and confirm your retainer and the basis of your fee. Refer to the
CLIENT FILE OPENING AND CLOSING (A-2) checklist. In the case of a new cor-
porate client, consider obtaining a directors’ resolution confirming the
conditions of the retainer and setting out who will give instructions and to
whom you will report. If you will act under a “limited scope retainer” (a de-
fined term in the BC Code), ensure that the client understands the nature,
extent, and scope of the services that will be provided and the limits and risks
associated with the limited services provided. Confirm the understanding,
where reasonably possible, in writing.

2.2 Determine the client’s objectives.

2.3 Collect information from the client (consider using a standard form instruc-
tion sheet for regular clients):

.1 Client name (including actual name of legal entity), address, telephone
numbers, occupation, age, and contact person.

.2 For each debtor:

(a) Name, address, telephone numbers, and name of lawyer, if any. If the
debtor has moved recently or shows a post-office box for an address,
obtain as much information as possible to assist in locating the
debtor or arranging substituted service.
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(b) Age, marital status, spouse’s name, and whether there has been a sep-
aration triggering s. 81 of the Family Law Act, S.B.C. 2011, c. 25
(“FLA™), which provides for equal division of family property and
equal assumption of responsibility for family debt. An order in rela-
tion to family debt does not affect an agreement between a spouse
and a creditor (FLA, s. 97(3)). Unless the spouses otherwise agree,
the provisions of the now-repealed Family Relations Act (the “FRA”)
apply in regard to proceedings concerning a property division agree-
ment made before the FLA came into force or to proceedings for
property division commenced under the FRA.

(c) Occupation, employer, pay dates (if known).

(d) Bank.

(e) Land owned (mortgages, duplicate certificate of title).

(f) Car.

(9) Other assets.

(h) For corporate debtors, do a company search for the business name.

(i) Consider obtaining a credit report from a credit reporting agency, but
note that consent of the debtor must be obtained (see Business Prac-
tices and Consumer Protection Act, S.B.C. 2004, c. 2, s. 107).

(i) Consider the practical issues of enforcement of a judgment. Specifi-
cally, are there assets available to satisfy any judgment that may be
obtained, or is the debtor insolvent for the purpose of the Bankruptcy
and Insolvency Act, R.S.C. 1985, c¢. B-3? Refer to the course materi-
als Creditors’ Remedies 2020 (CLEBC, 2020), for options.

.3 Details of the transaction or events that gave rise to the debt or claim in-

cluding:

(@) Nature of the transaction (e.g., promissory note, cheque, credit card,
contract, goods sold and delivered, work, and materials).

(b) All parties involved (e.g., guarantors).
() Where and when the events occurred.
(d) Details regarding the default, including when the debt was due.

(e) Amount of the debt presently outstanding, including principal and
interest (simple or compounding—if compounding, on what date).

(f) Whether there was an agreement to pay interest and, if so, whether it
was in writing and the rate was agreed upon. If possible, obtain an
account history.

(9) Whether a demand has been made, if so, when, and in what manner.
Whether there was any response to the demand.

(h) Any agreements to postpone payment, not enforce security, or not
pursue guarantees. Verify the exact date the debt became due.

(i) Security for the debt (e.g., guarantee, security agreement, general se-
curity agreement). Review for seize-or-sue complications if in
respect of consumer goods. Confirm perfection or request particulars
of registration and/or notices of same, as may be applicable, includ-
ing if registered/perfected in the proper jurisdiction, and cure any
defaults prior to demand to ensure no intervening bankruptcy occurs
to defeat interest.

E-4-4
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FJ 4 For the enforcement of a foreign judgment, determine whether the judg-

ment is from (a) another Canadian province or territory or (b) a
reciprocating state.

(@) Ifthe judgment is from another Canadian province or territory, obtain
a certified copy of the judgment from the originating court and have
it recognized in British Columbia by filing the certified copy with a
requisition for that purpose under the Enforcement of Canadian
Judgments and Decrees Act, s. 3. The judgment will then be assigned
a B.C. Supreme Court action number for enforcement purposes.

(b) Ifitisajudgment from a reciprocating state, determine whether there
are any reasons why it might be denied registration, such as service
issues. Review Rule 19-3 and the COEA, Part 2. Then obtain a cer-
tificate of judgment from the court of originating jurisdiction and
details of the foreign judgment, including style of cause, date, court,
place, and substance of the judgment. Ensure the judgment is final
and conclusive. Obtain details of the method of service in the foreign
jurisdiction and whether the defendant entered an appearance to the
foreign action. Obtain all other information required under Rule 19-
3(3) for the affidavit in support of the application for registration of
a reciprocally enforceable judgment.

.5 Obtain as much other information as possible to assist in execution should
the judgment be granted.

2.4 Review documents, checking facts and checking for details such as:

.1 The proper description of the debtor and the appropriate designation of
corporate debtors (e.g., “Ltd.”, “Inc.”, “Corp.”, etc.).

.2 If a contract was signed by an infant, whether the contract is enforceable
or whether there is a guarantor (Infants Act, R.S.B.C. 1996, c. 223, ss. 19
to 21).

.3 Compliance of interest rates with rate and disclosure laws (Interest Act,
R.S.C. 1985, c. I-15; Court Order Interest Act, R.S.B.C. 1996, c. 79;
Criminal Code, R.S.C. 1985, c. C-46; Business Practices and Consumer
Protection Act).

4 Whether an executed contract meets the requirements of the Business
Practices and Consumer Protection Act.

.5 The possible applicability of the law of another jurisdiction.

2.5 Consider and discuss possible defences, including:

.1 Provisions of the Fraudulent Preference Act, R.S.B.C. 1996, c. 164;
Fraudulent Conveyance Act, R.S.B.C. 1996, c. 163, or the Business Prac-
tices and Consumer Protection Act.

.2 Common-law defences, such as: no consideration, non est factum, uncon-
scionability, penalty clause, mistake.

.3 Acceptance of part performance in satisfaction of the obligation (Law and
Equity Act, R.S.B.C. 1996, c. 253, s. 43).

4 Limitation Act defences: triggering events for enforcement of security.
Consider whether or not any defects can be cured through forbearance
terms and acknowledgments.
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.5 For enforcement of a foreign judgment, whether conflict of laws rules and
principles, and any common law or statutory defences, might apply (e.g.,
defences to an action on a foreign judgment and to registration of a foreign
judgment). Consider whether the judgment is registrable (COEA, and see
item 2.3.4 in this checklist). A recognition can be made of a monetary
award, or a declaratory or mandatory/injunctive order.

(@) Where the judgment provides for payment of money and also for
other matters, advise the client that it can only be registered under
COEA, s. 29(8) for payment of money.

Consider the relevant facts and law, and give the client a preliminary opinion
as to whether there is a cause of action.

Where appropriate, discuss the collection process and the steps you will be
taking, the expected time and cost, and any alternatives. Discuss settlement
and the risks of litigation. BC Code rule 3.2-4 requires lawyers to encourage
compromise or settlement on a reasonable basis where possible. Discuss the
provisions of Part 7 of the Business Practices and Consumer Protection Act
regarding unreasonable collection practices.

Where there is a security agreement over consumer goods, discuss the seize-
or-sue provisions of the Personal Property Security Act, R.S.B.C. 1996,
¢. 359 or any corresponding legislation in the relevant jurisdiction.

Consider whether to issue a notice of intention to enforce security under the
Bankruptcy and Insolvency Act, s. 244(1).

.1 Consider whether to appoint an interim receiver under the Bankruptcy and
Insolvency Act, s. 47, to preserve and protect assets pending the expiry of
the 10-day notice period under s. 244(2). An order under s. 47 is “interim”
only and expires upon appointment of a receiver under s. 243, or expiry
of 30 days (s. 47(1)(c)). It is only intended to preserve and protect assets,
and not for the operation of any business undertakings.

For enforcement of a foreign judgment, consider the client’s options:
.1 Suing on the original cause of action.
.2 Bringing an action on the foreign judgment.

.3 Applying for registration of the judgment in British Columbia, then hav-
ing it enforced as a domestic judgment.

For a client who is being sued in a foreign jurisdiction, consider carefully the
impact of Morguard Investments v. De Savoye, [1990] 3 S.C.R. 1077, Beals
v. Saldanha, 2003 SCC 72, and Chevron Corp. v. Yaiguaje, 2015 SCC 42 on
registration of a foreign judgment. Consider also the Enforcement of Cana-
dian Judgments and Decrees Act.

For collections of legal fees see: BC Code, rule 3.3-5: Confidentiality and
LSBC Practice Resource “Solicitors’ Liens and Charging Orders—Your
Fees and Your Clients”, July 2013

If you are not in a position to act, advise the client. Make a record of the
advice given, and file your notes. Send a non-engagement letter (for samples,
see the Law Society website at www.lawsociety.bc.ca/support-and-re-
sources-for-lawyers/practice-resources/).

E-4-6

11/23


http://www.lawsociety.bc.ca/support-and-resources-for-lawyers/practice-resources/
http://www.lawsociety.bc.ca/support-and-resources-for-lawyers/practice-resources/

LAW

SOCIETY OF BRITISH COLUMBIA

PRACTICE CHECKLISTS MANUAL

COLLECTIONS PROCEDURE

LEGEND — NA = Not applicable L = Lawyer LA = Legal assistant
ACTION TO BE CONSIDERED

NA

LA

DATE
DUE

DATE
DONE

3.

AFTER THE INITIAL INTERVIEW

3.1 Confirm your retainer. Refer to the CLIENT FILE OPENING AND CLOSING
(A-2) checklist.

3.2 Open file: note relevant dates, including any limitation dates, and place this
checklist in the file.

3.3 Conduct searches and obtain copies of documents, as required for both the
debtor’s name—and if there has been a separation under the FLA, or a trig-
gering event under s. 56 of the now-repealed FRA in respect of proceedings
concerning a property division agreement made before the Family Law Act
came into force (March 18, 2013) or proceedings for property division com-
menced under the FRA—the debtor’s spouse’s name.

.1 Company searches for all corporate parties, checking back to the time
when the events giving rise to the action occurred:

(@) Name.

(b) Registered and records offices.

(c) ldentity and addresses of directors and officers.
(d) Good standing.

.2 Land title search on the debtor’s addresses (PIDs for land title office
(“LTO”) searches can be obtained by doing an address search on the BC
Assessment website) and any other property the debtor may have an in-
terest in. Search by the debtor’s name to see if there are any other real
property holdings.

(@) Some jurisdictions, such as Alberta, do not allow searches by owner
name until after a judgment is obtained. If the debtor might have
property in another jurisdiction, consider retaining a local agent to
conduct searches and, pending those results, consider commencing
action where exigible assets are located.

.3 Credit Bureau or court registry searches for other actions. Credit Bureau
searches of individuals may only be done pre-judgment if consent is
given.

.4 Office of the Superintendent of Bankruptcy (“OSB”) (an agency of Inno-
vation, Science and Economic Development Canada). If proceedings
have been commenced, an automatic stay will apply to all other actions,
subject to leave of the court. OSB searches also now disclose proceedings
under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36.
If an “initial order” has been pronounced in such proceedings, review the
order as to any stay of proceedings.

(@) If an assignment or a notice of intention to file a proposal has been
filed, contact the trustee and obtain a creditor’s package, then file
proof of claim. (Consider whether to seek leave to bring or continue
an action, such as if insurance proceeds are available, or whether you
should be claiming as an unsecured creditor in the estate.)

(b) If there is a potential trust claim, special rules apply to claim a right
in property, with specific timing requirements. You may wish to con-
sult a lawyer who is familiar with insolvency.

.5 Personal property registry. Ensure all security is properly perfected before
demanding or taking any steps to enforce.

11/23
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.6 Bank search, if the client has account particulars. You must have an ar-
rangement with a bank to conduct such inquiries.

.7 Note that you can no longer conduct a name search at the Vehicle
Records Department of ICBC before obtaining judgment.

FJ .8 With respect to enforcement of a foreign judgment, obtain a certified copy
of the foreign judgment under the seal of the foreign court (see item 7.1.3
in this checklist). If you will be applying without notice for registration,
unless it is a Canadian judgment being registered under the Enforcement
of Canadian Judgments and Decrees Act, you must also obtain a Sched-
ule 2 certificate (see item 7.1.4 in this checklist).

3.4 Collect and verify facts.

3.5 Determine whether there are any conditions precedent to action, such as: con-
tractual conditions precedent, need for consent to sue, assignment of cause of
action, giving of notice, demand being made in writing, notice under the
Farm Debt Mediation Act, S.C. 1997, c. 21, if applicable. Ensure that these
conditions are met.

3.6 Send demand letters to the debtor, if the client did not and has instructed you
to do so. Consider time to be given to meet demand and reasonableness of
that, including requirement of at least 10 days if also giving notice of intention
to enforce security under s. 244 of the Bankruptcy and Insolvency Act, and
such other notice that may be required including under the Farm Debt Medi-
ation Act. If the debtor has not retained counsel, urge the party in writing to
get independent legal representation. Make it clear that you are not protecting
their interests and that you are acting exclusively in the interests of your client
(see BC Code, rule 7.2-9). Note particular addresses for delivery/notice in the
debt instruments, which may differ from the business/residential addresses,
or in the case of a corporation, the registered and records office. In such cases,
the prudent course is to deliver demands to both addresses. Diarize the expiry
date. Include notice that all necessary credit bureau and other searches will
be conducted. Consider taking immediate legal action, without a demand let-
ter, if circumstances warrant. If making a demand, consider the limits
imposed by BC Code, rule 7.2-4 (which prohibits communication in a man-
ner that is abusive, offensive, or otherwise inconsistent with the proper tone
of a professional communication from a lawyer); rules 7.2-6, 7.2-6.1, and 7.2-
8 (which prohibit approaching a represented person without the opposing
counsel’s consent); and rule 3.2-5 (which prohibits threatening criminal or
disciplinary proceedings for the collateral purpose of obtaining a benefit for
the client).

3.7 If necessary, discuss the desirability of hiring a skip tracer with your client.

3.8 Discuss settlement with the debtor. Confirm instructions in writing before
agreeing to a settlement. Consider any settlement on forbearance terms, and
implications of the Bankruptcy and Insolvency Act to ensure that full indebt-
edness can be claimed in a bankruptcy should settlement terms not be met.

3.9 Take steps to realize on any security. Consider seize or sue difficulties.
Review the terms of the security agreement and consider any relevant pro-
vincial or federal legislation (e.g., Personal Property Security Act) before
seizing collateral. Consider notice requirements under the Bankruptcy and
Insolvency Act, s. 244,

3.10 If filing a builders lien, refer to the BUILDERS LIEN PROCEDURE (E-6) check-
list.
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3.11 Where the debtor is already subject to judgment enforcement under a writ of
execution, consider making a claim under the Creditor Assistance Act,
R.S.B.C. 1996, c. 83, s. 6.

3.12 Conduct historical land title searches of any property addresses that have been
affiliated with the debtor to determine if there have been any potential fraud-
ulent conveyances of properties.

4. COMMENCE PROCEEDINGS

(See also the GENERAL LITIGATION PROCEDURE (E-2) checklist; for the enforce-
ment of foreign judgments, see item 7 in this checklist.)

4.1 Determine all possible causes of action; consider whether evidence will be
available to support them. Determine who will be the defendants and identify
them correctly. Include all those jointly or jointly and severally liable. Con-
sider Law and Equity Act, s. 53. Determine whether there is a claim that could
survive bankruptcy because it arises from fraud or defalcation. Consider the
Bankruptcy and Insolvency Act, s. 178.

4.2 Decide in which court to bring action, considering monetary and geographic
limitations—consider Small Claims Division of Provincial Court, the mone-
tary limit of which is now $35,000 (B.C. Reg. 120/2017). Consider the effect
of Rules 9-1(7) and 14-1(10) of the Supreme Court Civil Rules, B.C. Reg.
168/2009. If the action is to be commenced in Supreme Court, consider
whether to proceed by way of Rule 15-1 (Fast Track Litigation).

4.3 Consider possible actions under the Fraudulent Conveyance Act or the
Fraudulent Preference Act, and tracing remedies.

4.4 Consider possible interim measures, including:
.1 pre-judgment garnishment (see item 5 in this checklist);

.2 aclaim for recovery of goods pending the outcome of the action (Law
and Equity Act, s. 57);

.3 enforcement of security under the Personal Property Security Act;

4 appointment of a receiver either under security, or the Bankruptcy
and Insolvency Act, or the Law and Equity Act (note Supreme Court
Civil Practice Direction PD-47—Model Orders provides model
forms of orders including preservation of assets and receiverships);

.5 a Mareva or other injunction (Rule 10-4); or

.6 where client is a mortgagee or debenture holder, an order for sale
pursuant to Rule 13-5(2) (to be considered in conjunction with fore-
closure remedies under Rule 21-7, and required process for recovery
under a mortgage, including venue rules in s. 21 of the Law and Eg-
uity Act).

4.5 Draft and file notice of civil claim in Form 1. If the debt action is for less
than $100,000, under Rule 15-1 any party may file a notice of fast track liti-
gation in Form 61, in which case all subsequent pleadings must contain the
words “Subject to Rule 15-1” below the parties’ names. Where service out-
side British Columbia is required, consider whether it can be effected without
leave of the court and, if so, include an endorsement in Form 11 (Rule 4-5(1)
and (2)). Consider the provisions of the Currency Act, R.S.C. 1985, ¢. C-52,
but see also the Foreign Money Claims Act, R.S.B.C. 1996, c. 155, if the debt
is not in Canadian currency.
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4.6 When drafting the notice of civil claim, review any land title searches to en-

sure the names of the defendants match the names on any property, using
“aka” names if necessary. This will ensure that if judgment is obtained, there
will be no issue at the LTO registering the judgment against the property un-
der the COEA. Also, consider pre-judgment garnishing rules (set out atitem 5
in this checklist); express liquidated damage claims as specified and ascer-
tainable, to ensure that available remedies include default judgment for
damages claimed, and pre-judgment garnishment.

4.7 Note the expiry date of the notice of civil claim in diary and “BF” systems

for renewal of civil claim, if required.

4.8 Serve documents:

.1 Comply with requirements of service (in general, see Rules 4-1 to 4-6).
Consider special service requirements such as for corporations (Rule 4-
3(2)(b) and Business Corporations Act, S.B.C. 2002, c. 57, s. 9), unincor-
porated associations (Rule 4-3(2)(c)), and partnerships (Rule 20-1(2)). If
unable to locate a debtor, consider the use of a skip tracer (birthdate of the
debtor may be helpful to the skip tracer, which can often be obtained from
a personal property registry search).

.2 If service cannot be effected under Rule 4-3 as required for a notice of
civil claim, make application by desk order under Rule 4-4 for alternative
service. Include affidavit evidence in support, to show that the party can-
not be found despite a diligent search, or is evading service. If there has
been communication by e-mail, consider whether or not substituted ser-
vice by e-mail is appropriate. Alternative service by way of advertisement
must be by way of an advertisement in Form 10. Serve a notice of civil
claim with a copy of the order (or published advertisement), and file an
affidavit of service in court. Note: the Rules do not contain a specific re-
quirement for proof of service, nor a form of affidavit for alternative
service. However, consider adapting the affidavit of personal service for
this purpose (see Rule 4-6 and Form 15).

.3 If service outside British Columbia is required, determine whether leave
of court is required and, if so, make an application (can also be done by
desk order under Rule 8-4 and serve accordingly (see Rule 4-5).

4.9 Note the limitation date for filing a “response to civil claim” (Form 2) in diary

and “BF” systems (21 days from anywhere in Canada, 35 days from the
United States, 49 days from elsewhere: pursuant to Rule 3-3(3)). For service
outside British Columbia, see also Rule 4-5.

4.10 Before taking default steps against a party who is represented by counsel,

ensure that counsel has been warned of your intention to take such steps (see
BC Code, rule 7.2-1 and commentary [5]). If the debtor fails to enter a re-
sponse to civil claim, apply for default judgment after confirming instructions
(Rule 3-8). File:

.1 Proof of service of notice of civil claim, and proof that the defendant has
failed to serve a response.

.2 Requisition endorsed by registrar that no response has been filed.

.3 Draft default judgment (Form 8), including interest calculation pursuant
to either an agreement to pay or the Court Order Interest Act.

4 Bill of costs (Form 63). Note, if the amount of default judgment is under
the Small Claims limit of $35,000, only disbursements are recoverable.
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.5 If applying for a pre-judgment garnishing order, the notice of civil claim
must frame the action as a liquidated debt claim, which the Supreme Court
Civil Rules define as “specified and ascertainable”, and thus should in-
clude a description of how the amount of the claim was calculated (e.g.,
hourly rates, number of hours worked, disbursements, taxes) and that the
parties specifically agreed to those amounts or rates.

4.11 Review the response to civil claim and consider:

.1 Whether the defence is sound in law. Otherwise consider an application
to strike (Rule 9-5).

.2 Whether there are scandalous, vexatious, or embarrassing allegations. If
S0, consider an application to strike (Rule 9-5).

.3 Any admissions made by the debtor.

4 What evidence will be needed to support the debtor’s allegations, and
whether it is available.

.5 Discuss merits with the client; discuss the cost of proceeding, compared
to anticipated amount of judgment.

4,12 If the response to notice of civil claim raises new facts that call for response,
consider filing a reply (Rule 3-6).

4.13 If a counterclaim is filed, seek instructions regarding a response to counter-
claim in Form 4. Diarize and ensure compliance with relevant time limits for
filing a response to counterclaim.

5. PRE-JUDGMENT GARNISHMENT

5.1 Obtain pre-judgment garnishing orders to attach debts owing or accruing due
to the debtor (COEA, Part 1):

.1 Advise the client that the funds in court may be subject to claims of other
creditors, and discuss the impact of any intervening bankruptcy if those
funds are not paid out of court before a bankruptcy.

.2 Ensure that a notice of civil claim has been filed before proceeding
(COEA, s. 3(2)(d)(i) and 3(3)). If you expect to obtain default judgment,
consider not serving the notice of civil claim until you have served the
garnishing order and received notice of payment in. Then serve the notice
of civil claim and garnishing order on the debtor. Be careful not to violate
COEA, 5.9(2) and (3).

.3 Review the law as to what kind of debt is attachable before judgment (e.g.,
not wages, until they have been paid directly into a bank account).

4 Ensure that client’s claim is for a liquidated amount, as pre-judgment gar-
nishment is not available for an unliquidated claim. For service
agreements, review terms to determine if liquidated, and include terms in
the notice of civil claim to be attached to an affidavit in support.

.5 Draft order, ensuring that it does not attempt to garnish a joint bank ac-
count or other joint property unless all co-owners are defendants.

.6 Draft affidavit, ensuring strict observance of the essentials set out in COEA,
S. 3(2)(d) or s. 3(3). Avoid using standard forms. If possible, get affidavit
sworn by client on personal knowledge. A solicitor’s affidavit appears to be
satisfactory practice. For rules on garnishment, see British Columbia Credi-
tors’ Remedies: An Annotated Guide, 2nd ed. (CLEBC, 2020-).
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.7 Apply without notice under Rule 8-4, submitting a requisition in Form 17
(see Supreme Court Civil Practice Direction PD-10—Garnishing Orders),
draft order for signature, and affidavit in support.

.8 Consider how the garnishee must be served (e.g., if a bank, must serve the
branch where the account is located; if a credit union, must be head of-
fice). Serve order on garnishee and diarize for possible follow-up. A
separate order must be obtained for each garnishee.

.9 Serve order on the defendants or obtain an order for substituted service
(COEA, s. 9(5)).

.10 If you do not hear from the garnishee or get a notice of payment in from
the court registry, contact the garnishee. If necessary, apply to court for a
garnishing order absolute (COEA, s. 11).

.11 If you receive a letter from the garnishee stating that no debts are due,
consider the need to obtain a formal dispute note (COEA, s. 16).

.12 If the garnishee disputes liability but the garnishee’s dispute appears open
to challenge, prepare for and participate in the show-cause hearing
(COEA, ss. 16 to 19).

.13 If possible, obtain written consent from the debtor for payment out of
court before judgment. File this with application form and obtain payment
out (COEA, s. 13(4)).

6. PROCEED TO JUDGMENT
(Refer also to the GENERAL LITIGATION PROCEDURE (E-2) checklist.)

Note: Even if notice of fast-track litigation has been filed under Rule 15-1, any
party may apply for summary judgment or summary trial without a case plan-
ning conference being heard (Rule 15-1(8)(c)).

6.1 If the debtor’s pleadings disclose no defence, consider applying to strike the
defence (Rule 9-5), or for summary judgment (Rule 9-6), and obtain instruc-
tions.

6.2 Consider whether a summary trial would be appropriate (Rule 9-7), and ob-
tain instructions.

6.3 Prepare case. (See the GENERAL LITIGATION PROCEDURE (E-2) checklist.)

6.4 Discuss settlement with the debtor. If settling for less than the full debt, con-
sider what should happen if there is default in meeting the terms of the
Settlement (i.e., will the full debt still be owing, such that settlement is a
forbearance from pursuing the full amount owing?). Confirm instructions in
writing before agreeing to a settlement. Consider getting:

.1 Post-dated cheques.

.2 Signed, unfiled consent orders, in blank, to be filed in case of default.
However, consider carefully the form of consent arrangements, in light of
decisions and commentaries on Law and Equity Act, s. 58, regarding the
prohibition against using a warrant of attorney; it may be that a consent
order can no longer be held as ongoing security.

.3 Interest.
4 Mutual release.

6.5 Obtain judgment.
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7.

6.6 If acting for a debtor, consider:

.1 Whether it is possible to act for a reduced fee, or on a pro bono basis.
Explain any limits to the retainer. If unable to act beyond giving summary
advice, refer the debtor to private debtor agencies or to a trustee in bank-
ruptcy. Note the “short-term summary legal services” rules in the BC
Code regarding pro bono services: rules 3.4-11.1 to 3.4-11.4 and com-
mentaries, regarding conflicts and confidentiality.

.2 Whether other creditors may be making claims against the debtor. If so,
assess the debtor’s complete financial circumstances.

.3 Whether there are common-law or statutory defences to the creditor’s
claim, or whether there are common-law or statutory counterclaims that
may be asserted against the creditor.

.4 Whether the amount claimed by the creditor is correct. Review all records,
and demand full account documentation from the creditor, if necessary.

.5 Bankruptcy and Insolvency Act remedies, including assignment in bank-
ruptcy, notice of intention to make a proposal (or perhaps the proposal
itself), and the benefits of each, including the stay of proceedings that will
result.

.6 Remedies under the Farm Debt Mediation Act, if the property is a com-
mercial agricultural operation.

.7 Whether the debtor is requesting advice or assistance that may contravene
the Fraudulent Conveyance Act or the Fraudulent Preference Act. A law-
yer must not engage in any activity that the lawyer knows or ought to
know assists in or encourages any dishonesty, crime, or fraud. See BC
Code rules 2.1-1(a), 3.2-7, and 3.2-8. Also see Abakhan & Associates Inc.
v. Braydon Investments Ltd., 2009 BCCA 521, leave to appeal refused
2010 CanLIl 34795 (S.C.C.).

REGISTRATION OF A FOREIGN JUDGMENT (FJ)

7.1 Apply to Supreme Court. If applying under the Enforcement of Canadian
Judgments and Decrees Act, attach a certified copy of the judgment to a reg-
uisition. No other documents are required. In other cases, file documents as
follows:

.1 Petition (Rule 19-3(2)) or requisition (Rules 19-3 and 17-1).
.2 Affidavit meeting the requirements of Rule 19-3(3).

.3 Certified copy of the judgment under the seal of the foreign court, exhib-
ited to the affidavit (Rule 19-3(3)(a)(i)).

4 If applying without notice for reciprocal enforcement under COEA,
s. 29(2), also file a Schedule 2 certificate from the foreign court (COEA,
s. 29(3) and (4)).

7.2 Apply without notice, if the criteria set out in the COEA, s. 29(2) are satisfied,;
otherwise give notice to the judgment debtor as required by the Supreme
Court Civil Rules or as the judge considers sufficient (COEA, s. 29(5)). See
also Rule 19-3.

7.3 Have costs assessed and get certificate endorsed on the order for registration
(COEA, s. 33(c)).
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7.4 Register the foreign judgment by filing with the court registry. Either file a
requisition and proceed as per item 7.1 in this checklist, or proceed under the
COEA and file these materials:

.1 The B.C. Supreme Court order (in Form 77);
.2 An exemplification or certified copy of the foreign judgment; and
.3 Atranslation, if the judgment is not in English (COEA, s. 32).

7.5 If the application for registration was made without notice:

.1 Serve notice on the judgment debtor as required by COEA, s. 34(1) and
Rule 19-3(6). It must be served within one month, if registered without
notice.

.2 Diarize the one-month limitation period during which no sale or other dis-
position of the debtor’s property can be made (COEA, s. 33(a)).

8. ENFORCEMENT OF JUDGMENT
8.1 Discuss options listed below with the client, and obtain instructions.

8.2 Consider an agreement to suspend enforcement proceedings in exchange for
a personal guarantee (in the case of a corporate debtor) or a payment schedule.
Consider provision for the payment of interest. Consider application of Bank-
ruptcy and Insolvency Act and forbearance agreements, rather than
forgiveness of any debt in a settlement.

8.3 Send a demand letter with a copy of the order, advising the judgment debtor
that execution proceedings will be taken if the judgment is not satisfied by a
specified date. Consider calculating and including a demand for a daily rate
of judgment interest, due under the Court Order Interest Act. Diarize.

8.4 Examination in aid of execution (Rule 13-4).
.1 Decide whom you want to examine:
(@) Debtor.

(b) Officer or director of a corporate debtor (Rule 13-4(3)). If necessary,
use Rule 7-2(5)(b) to find out the appropriate person to examine.

(c) Other person, where you can show that they have knowledge
(Rule 13-4(5)). Court order is necessary.

.2 Obtain an appointment from the court reporter, ensuring that examination
is in the registry closest to where the debtor resides. Diarize examination
date.

.3 Serve appointment in Form 23. Daily witness fees must also be served on
any witness other than a party or a present officer, director, or partner of
a party, plus conduct money (mileage of $0.30 per km for travel between
eight and 200 km, and airfare if more), at least two clear days before the
examination (Appendix C, Schedule 3 of the Supreme Court Civil Rules).
The appointment can be served on the debtor’s lawyer (Rule 7-2(13)). If
you want to examine a person in more than one capacity (e.g., personally
and as a director), indicate this on the appointment, or serve two separate
appointments indicating the different capacities.

4 Send a copy of the appointment to a court reporter, to confirm the date.

.5 Review any credit reports obtained from credit reporting agencies.
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.6 Prepare questions. Ensure that they are within the scope of Rule 13-4(2).
Refer to the COLLECTIONS—EXAMINATION IN AID OF EXECUTION (E-5)
checklist. Be sure to ask for copies of relevant financial records, tax re-
turns, etc.

.7 If the debtor does not appear at the examination after half an hour:

() Have the court reporter endorse a certificate of non-appearance on
the back of the appointment (Rule 22-4(6)).

(b) Apply for a court order pursuant to Rule 13-4(6) by filing and serving
a notice of application and affidavit. Serve the order, and if the debtor
still does not appear, apply for committal for contempt (Rule 22-8).

.8 Order an examination transcript and diarize to check for receipt.

.9 Review the transcript and consider whether you need to examine any
other person.

.10 If necessary, apply for leave to re-examine the same person before the
one-year limitation period expires (Rule 13-4(4)).

8.5 Use a subpoena to debtor (Rule 13-3). Be aware that if you choose this route,
other means of execution may not be available while the debtor is complying
with any payment plan ordered, and the right to cross-examine for financial
information is more limited than an examination in aid of execution.

.1 Obtain an appointment from the registry by telephone, and diarize.

.2 Prepare and file a subpoena in Form 56, with a copy of the judgment at-
tached, and an affidavit showing that the order is not satisfied and that
there is no outstanding writ of execution (Rule 13-3(1)). If you want to
examine a person in more than one capacity (e.g., personally and as a di-
rector), indicate this or serve two separate subpoenas indicating the
different capacities.

.3 Serve the subpoena personally on the debtor at least seven clear days be-
fore the hearing date, together with conduct money and witness fees
(Rule 13-3(3) and see Appendix C, Schedule 3).

4 Prepare questions. Use the COLLECTIONS—EXAMINATION IN AID OF
EXECUTION (E-5) checklist as a guideline, but ensure that questions are
confined to the financial matters set out in Rule 13-3(4). Ensure that you
include questions about the debtor’s expenses and liabilities, as well as
income and assets.

.5 Decide whether it is desirable to seek leave to call witnesses
(Rule 13-3(6)) and, if so, prepare witnesses (see BC Code, ss.5.3 and 5.4)

.6 Attend the hearing. Ensure that you have the affidavit of service. If the
debtor does not appear, seek a report in Form 57, pursuant to Rule 13-
3(8)(a) and (e)(i). If the debtor refuses to be sworn, produce documents, or
give satisfactory answers, seek a report in Form 57 (Rule 13-3(8)(b) and
(). If the debtor has unreasonably refused to pay, as set out in Rule 13-
3(10), consider requesting a report or an order for committal. If further
documents are needed, seek an order for production of specific documents
and an adjournment of the subpoena hearing.

.7 Ask the registrar to make an order for payment either in full or in install-
ments over time. Prepare the order for the registrar’s signature and file it;
send a copy to the debtor.
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.8 If you have a report in Form 57, consider seeking an order for committal
(see item 8.13 in this checklist).

8.6 Garnishing order:

.1 Refer in general to the procedure set out in items 5.1.4 to 5.1.12 in this
checklist. Garnishment is a remedy to enforce any order for the payment
of money.

.2 If attaching wages:

(@) Collect information about pay periods. Diarize for issue of garnishing
orders.

(b) Prepare a master garnishing order.

(c) Fill in details on separate orders, and serve them on the employer at
appropriate times.

(d) Affidavit in support cannot be sworn more than seven days before
the wages become due. If the first garnishing order is successful,
write to the debtor to ask if the debtor will consent to a direction to
pay, to avoid paying further legal costs in respect of each order.

.3 Consider attachment of other debts (e.g., bank accounts, term deposits,
RRSPs, sale proceeds).

4 Consider applying for variation of an exemption (COEA, ss. 3 and 4).

.5 If a debtor gets an installment order, consider applying for variation
(COEA, s.5(3)).

.6 Apply for payment out (COEA, s. 13):

(@) By filing the application and written consent of the debtor in standard
form.

(b) By judgment by default—three months after money has been paid
into court, file an affidavit of service of the garnishing order, a copy
of the default judgment, and an application.

(c) By serving notice of intention to apply for payment out, together with
a copy of each garnishing order (personally or by substituted service:
COEA, ss. 9(5) and 13(2)), waiting 10 days and checking to ensure
that no notice of intention to dispute has been filed, then filing the
affidavit of service of the notice and orders, a copy of the judgment,
and the application.

(d) If adispute is filed, by application to court.

8.7 Register judgment in the LTO against land in which the debtor has an interest
(even a beneficial interest, such as a leasehold interest: see COEA, s. 86(9)):

.1 Conduct searches (including name searches) with BC Online for all Brit-
ish Columbia LTOs.

.2 Obtain and file certificate of judgment. Ensure that the debtor’s name
matches that shown on certificate of title, or you may be required to make
a statutory declaration regarding identity. Ensure that the interest of the
judgment debtor is properly described.

.3 Obtain a copy of the certificate of title showing the judgment. In particu-
lar, check whether a certificate of pending litigation is registered before
your judgment. Check also for the duplicate certificate of title.

4 Diarize the two-year expiry date, and advise the client to do the same.
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.5 Consider checking from time to time to see whether the debtor has ac-
quired more real property.

.6 Consider whether the best strategy is to await foreclosure proceedings of
prior charge holders or to bring proceedings to realize on the judgment
under the COEA (the choice may affect the priority of the judgment and
whether it ranks pari-passu with other judgment holders).

.7 Consider obtaining value information to determine the equity available in
property. Sources include realtor comparative market analysis, formal ap-
praisal, or Landcor Data valuation (available from BC Online). Consider
requests for balances owing on any prior encumbrances.

8.8 Execution proceedings against real property:

.1 Pursuant to COEA, ss. 92 to 116:

(@) Once the judgment is registered against land, prepare a notice of ap-
plication and an affidavit for an order to show cause why the real
property should not be sold to satisfy the judgment, and, if no cause
is shown, for a reference to the registrar. The notice of application
and affidavit should exhibit copies of the judgment and certificate of
title. Consider the relevance of the home of the debtor provision in
COEA, s. 96(2), and the exemption provisions in COEA, s. 71(1) and
Court Order Enforcement Exemption Regulation, B.C. Reg. 28/98,
s. 3.

(b) Prepare certificate of pending litigation (Land Title Act, R.S.B.C.
1996, c. 250, s. 215), to prevent any transfers of the land.

(c) Send material to the court registry for issuing. Diarize the hearing
date.

(d) File acertificate of pending litigation in LTO (Land Title Act, s. 215).
(e) Serve the debtor with notice of application and affidavit.

() Attend in chambers and obtain an order for a reference to the registrar
regarding matters in COEA, s. 94(1).

(9) Take out an appointment and file an affidavit setting out the interests
held by the judgment debtor and exhibiting the certificate of title and
an affidavit from the client setting out amount owing. Diarize the ap-
pointment. Note that under Rule 23-6(3.1), a bound hearing record
must be filed in advance of the hearing.

(h) Serve the debtor and consider mailing to or serving other parties who
are registered on title subsequent to your judgment (COEA, s. 94(4)).

(i) Attend hearing and get the report.

(i) Apply to court for confirmation of the report and for an order direct-
ing the court bailiff to sell the land or to list the property with a real
estate licensee (and varying the advertising requirements, if re-
quired). Serve any interested parties. In the alternative, if foreclosure
proceedings are brought by a mortgagee, seek, or wait for another
creditor to obtain, an order for sale in those proceedings. Note: the
court bailiff may require an appraisal.

(k) After the sale, obtain payout in accordance with the order and
COEA, s. 111.

(I) If the judgment is satisfied without sale of the property, file an ac-
knowledgment of payment and release the certificate of pending
litigation.
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.2 In a foreclosure proceeding by a mortgagee, refer to the FORECLOSURE
PROCEDURE (E-1) checklist.

.3 Pursuant to Rule 13-5, consider sale of property (refer to the Rule for pro-
cedure).

8.9 Execution proceedings against goods (COEA, ss. 47 to 80).

.1 Try to ascertain whether the debtor has goods eligible for seizure pursuant
to the COEA that are worth more than the exemptions that may be claimed
by the debtor.

.2 Ensure you do not violate any relevant seize-or sue-provisions, particu-
larly when dealing with consumer goods.

.3 Prepare a writ of seizure and sale, and send it, together with a copy of the
judgment, to the registry for issuing.

4 Ensure that the court bailiff has the writ, fees, full information including
motor vehicle searches, lien searches, etc., and, if required, a security de-
posit. The court bailiff will require poundage (COEA, s. 113, and Rules,
Appendix C, Schedule 2) and money to cover costs.

.5 If you are offered a settlement, ensure that it includes the court bailiff’s
poundage, and confirm instructions to settle in writing.

8.10 Execution proceedings against shares, pursuant to COEA, ss. 63.1, 64.1, and
65.1, and the Securities Transfer Act, S.B.C. 2007, c. 10, ss. 45 to 51. Con-
sider the effect of any restrictions on transfer of shares. (Refer to the
procedure set out in item 8.9 in this checklist.)

8.11 Execution proceedings against money and securities for money, pursuant to
COEA, s. 58. (Refer to the procedure set out in item 8.9 in this checklist.)

8.12 Equitable execution (charging order or equitable receiver), where legal execu-
tion is ineffective (Law and Equity Act, s. 39 and Rule 13-2(5) and (7)).

8.13 Order for committal of the debtor:
.1 Apply where:
(@) You have a report in Form 57 (see item 8.5.6).
(b) The debtor has failed to obey an order of the examiner (Rule 13-3(10)
to (16)).
.2 Diarize the one-year expiry date of committal order.
.3 Enforce by delivering the order and costs of incarceration to sheriff.

8.14 If acting for a debtor, consider alternative remedies set out in item 6.6 in this
checklist, and also consider:

.1 Whether a default judgment or other steps in default can be set aside.

.2 Where the debtor has not had contact with the creditor or creditor’s coun-
sel, communicating immediately to explain debtor’s circumstances and to
explore settlement possibilities.

.3 Urgent matters, such as making the exemption claims under the COEA
and Court Order Enforcement Exemption Regulation, s. 2, within two
days of any seizure by the court bailiff. Examine other exemption possi-
bilities, such as under Insurance Act, S.B.C. 2012, c. 1, ss. 65 and 124,
and the Indian Act, R.S.C. 1985, c. I-5.
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4 If settlement is not possible with the judgment creditor, canvass alternate
remedies such as court application for installment payment order, or rem-
edies under the Bankruptcy and Insolvency Act. However, note that there
are both disadvantages and advantages to proceeding under the Bank-
ruptcy and Insolvency Act, including limitations on the ability to withdraw
a petition for a bankruptcy order, even if the debt is paid. If considering
bankruptcy remedies, advice from a lawyer practicing specifically in in-
solvency matters should be sought.

9. CLOSEFILE

9.1 Prepare a reporting letter and account as soon as practicable after closing.
Remind the client of relevant limitation periods and expiry dates.

9.2 Close the file. See the CLIENT FILE OPENING AND CLOSING (A-2) checklist.
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